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united states district court 
EASTERN DISTRICT OF NEW TOR^tC « 


U? 


UNITED STATES OF AMERICA 
- against - 


F-v 


74CR 


Cr. No 
(T. 18 
S2) 


U.S.C. 


765 

51341 and 


STEPHEN LENT and 
DOMINICK SEMINARA, 

Defendants. 


X 


THE GRAND JURY CHARGES: 


COUNTS ONE THROUGH FIFTY 

1. During all times material herein, Foto Factory 
Ltd. was a corporation duly organized and existing under the 
laws of the State of Delaware and was engaged in the business 
of processing or developing photographic film at 240 Maple 

Avenue, Rockville Centre, New York. 

2. During all times material herein, the de¬ 
fendant Stephen Lent, did serve as President and was a 
director and stockholder of Foto Factory Ltd. 

3. During all times material herein, the de¬ 
fendant Dominick Sempra, did serve as Tracer and was a 

director and stockholder^®*- Foto Factory Ltd. 

4. On or about and between September 15, 1973, and 

October 30, 1973, within the Eastern District of New York, 
the defendants Dominick Seminars and Stephen Lent did unlaw¬ 
fully, wilfully and knowingly devise and intend to devise a 
scheme and artifice to defraud approximately 12,000 BankAm.ric.rd 
and MascerCnarg. credi t card holders throughout the United 
States, as~well as the Chase Manhattan Bank N.A., the National 
Bank of North America and the First National City Bank, and 
to obtain approximataly $120,000 from said banks by means 
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of false and fraudulent pretenses, representations and 
promises, well knowing at the time that the pretenses, 
representations and promises would be and were false and 
fraudulent when made, 

5. It was part of the scheme and artifice to 
defraud that the defendants Dominick Seminara and Stephen 
Lent did knowingly and fraudulently cause to be prepared and 
sent through the mail, envelopes for film processing (de¬ 
signated "Prepaid Processing Mailer") to persons whom they 
knew to be BankAmerictrd tnd MasterCharge credit card Holders 
without any prior knowledge or consent of the credit card 
holders. 

6. It was a further part of the scheme and 
artifice to defraud that the defendants Dominick Seminara 
and Stephen Lent did knowingly and fraudulently cause to be 
prepared and included with the "Prepaid Processing Mailer[s]", 
a written statement setting forth the following representation: 

MONEY BACK GUARANTEE 

Enclosed is your assortment of prepaid Foto 
Factory mailers. One for 12 exposure color film, 2 for 20 
exposure color film and one for 20 exposure slide film or 
Super 8 movie film. 

When you are ready to develop your film, simply 
fill out nvne and address and enclose film - SEND NO MONEY - 
these are prepaid mailers. 

We are certain you will enjoy dealing direct with 
the Foto Factory. Be sure not to lose or destroy these 
mailers. They are worth $22.10. 

7. It was a further part of the scheme and 
artifice to defraud that the defendants Dominick Seminara 
and Stephen Lent did knowingly and fraudulently omit and 
conceal from the written statement, quoted in paragraph 6, 

_ \ 

the fact that each account of the credit card holders was 
being simultaneously charged $9.95jrith the mailing of each 
of the "Prepaid Processing Mailer(s]". 

6. It was a further part of the schema and artifice 
to defraud that the defendants Dominick Seminara and Stephen Lent 
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did Knowingly and fraudulently cause credit card sales slips, 
each in the sum of $9.95, to be prepared, deposited and 
credited to the bank accounts of Foto Factory Ltd. maintained 
at Chase Manhattan Bank N.A., National Bank of North America 

and First National City Bank. 

9. It was a further part of the scheme and 

artifice to defraud that the defendants Dominick Seminars 
and Stephen Lent did knowingly and fraudulently cause the 
withdrawal of all but a nominal sum of monies from the 
aforesaid bank accounts of Foto Factory Ltd., on a daily 

basis. 

10. It was a further part of the scheme and artifice 
to dtfraud that the defendants Dominick Seminars and Stephen 
Lent did knowingly and fraudulently give, and cause to be 
given, a false and misleading explanation to credit card 
holders who inquired about the reason their accounts had 
been charged $9.95, in that the credit card holders were told 
that their accounts had been mistakenly charged as the result 
of a "computer error". 

11. On or about the dates hereinafter set forth, 
within the Eastern District of New York, the defendants 
Dominick Seminars and Stephen Lent, for the purpose of 
executing the aforesaid scheme and artifice to defraud, and 
attempting to do so, did unlawfully, wilfully and knowingly 
place and cauce to be placed in post offices and authorized 
depositories for mail matter, the aforesaid "Prepaid Processing 
Mailer is]" and accompanying written statements, to be sent 
and delivered by the United States Postal Service, in vio¬ 
lation of Title 18, United States Code, Sections 1341 and 2, 
as hereinafter set forth in Counts One through Fifty. 


COUNT 


date addressee 

September 21, 1973 David Sandler 

24 Academy Circle 
Oakland, N.J. 07436 
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COUNT 

DATE 

ADDRESSEE 

2 

September 28, 1973 

Lawrence H. Tomlinson 

20801 Olympian Way 

Olympia Fields, Ill. 60861 

3 

September 30, 1973 

Edward R. Dearnley 

23131 Port 

St. Clair Shores, Mich. 48082 

■ 7) 

September 30, 1973 

James E. Esposito 

The English Village 

Bldg. 4 Apt. A5 

North Wales, Pa. 19454 

5 

September 30, 1973 

Ann Marie Redente 

90 Colchester Dr. 

Plymouth, Mass. 02063 

0 

October 1, 1973 

Leon Goodman 

75 Lenox Road E.4 

Brooklyn, New York 11226 

o 

October 1, 1973 

E. M. Robertson 

Newton, Pa. 18940 

8 

October 2, 1973 

Mrs. Arthur G. Cohler 

1874 Barone Rd. 

Palm Springs, Calif. 32262 

9 

October 2, 1973 

Seymour Johnson, Jr. 

1216 Princeton St. 

Tacoma, Wash. 98466 

10 

October 2, 1973 

Gary Vosburg 

Box 469 

Ticonderoga, N.Y. 12883 

11 

October 4, 1973 

Julius Pines 

7E Crescent Rd. 

Greenbelt, Md. 20770 

12 

October 5, 1973 

Wendel B. Boggs 

694 N. King St. 

Xenia, Ohio 45385 


October 5, 1973 

Leslie J. Kriss 

35 Jerome Avenue 

Hicksville, N.Y. 11801 

14 

October 5, 1974 

H. Metzger 

2595 Standford 

Boulder, Colo. 80302 

15 

Ocotber 5, 1973 

Joseph Stevenson 

3522 Kentucky Avenue 
Baltimore, Maryland 21213 

16 

October 9, 1973 

Marvin C. Chaiken 

87 Ocean House Road 

Cape Elizabeth, Maine 09002 

17 

October 9, 1973 

Herman Chasid 

1600 G. North Mayberry 

Santa Anna, Calif. 92701 


18 


October 9, 1973 


Robert P. Simon 
S83 E. Jackson St. 

New Holland, Pa. 17557 
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COUNT DATE 


ADDRESSEE 


19 October 10, 1973 Clayton Green 

c/o Carolyn Green 
R.F.D. West Kingston 
Rhode Island, 02892 


20 



October 

10, 

1973 

Charles Lazare 

439 Nancy Dr. 
Baton Rouge, La. 

70815 

October 

11, 

1973 

S. D. Kletzien 

299 Branch Brook 
Belleville, N.J. 

Dr. 

07109 

October 

11. 

1973 

Bernard Tepper 

299 Bennett Ave., Apt. 
New York, N.Y. 10040 

October 

11, 

1973 

Donald Tom 

181 Waverly Place - 1 
New York, N.Y. 10014 


24 

25 

26 

27 

28 

29 


dP 


31 

32 

33 



35 


October 12, 1973 

October 12, 1973 

October 15, 1973 

October 16, 1973 

October 16, 1973 

October 17, 1973 

October 17, 1973 

October 17, 1973 

October 18, 1973 

October 18, 1973 

October 18, 1973 

October 18, 1973 



J.L. Fry 

3178 Wendover Dr. 

Toledo, Ohio 43606 

Sam Warsoff 
19 Mirror Lake Rd. 

Spring Valley, N.Y. 10977 

Andrew Balducci 
36 Glen Brook Dr. 

Prospect Hgts, Ill. 60070 

Ralph Kraft 
Box 63 

Jamestown, N.D. 58401 

Clarence Lewis 
6631 W. 83rd St. 

Los Angeles, Calif. 90045 

Henry Adams 

789 Clifton . oad 

Bethel Park, P . 15102 

Herbert L. Corey 
11 Amherst Drive 
Massapequa, N.Y. 11758 

Peter Parafin 

24534 Greenbrier 

E. Detroit, Mich. 48021 

M. G. Dalgleish 
2600 Pine View Dr. 
Fortune, Calif. 95540 

wm. Lemley 

4426 N.E. 17th St. 

Renton, Hash. 98055 

Anthony K. Obst 
1260 Crim Road 
Somerville, N.J. 08876 

Rev. M.A. Schuetze 

395 E. Division 

Fond Du Lao, Hisc. 54935 
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COUNT 

36 1 

DATE 

October 18, 1973 

ADDRESSEE 

Charles Sheehan 

287 High Street 
Middletown, Conn. 06457 

37 

October 19, 1973 

Nora Hackett 

45 Elm St. 4B 

Quincy, Ma. 02169 

38 

October 19, 1973 

Jules N. Stern 

2182 Batchelder St. 
Brooklyn, N.Y. 11229 

39 

October 19, 1973 

R. J. Stewart 

P.O. Box 185 

Long Beach Br. 

Beach Haven, N.J. 08008 

/*■"*> 

40 1 

October 19, 1973 

J.B. Thurman 

2024 So. 18 St. 

New Castle, Ind. 47362 

41 

October 19, 1973 

S. Vanov 

3790 Stoughton Rd. 
Collegeville, Pa. 19426 

42 

October 19, 1973 

J. Vestal 

3519 Cornell PI. 
Cincinnati, Ohio 45220 

43 

October 22, 1973 

Frances Goller 

54-40 Little Neck Pkwy. 
Little Neck, N.Y. 11362 

44 

October 23, 1973 

Juit M. Divet 

P.O. Box 1039 

Tacoma, Wash. 98401 

4S 

October 24, 1973 

Fred L. Grant. 

4615 Hunt Rd. 

Cincinnati, Ohio 

46 

October 24, 1973 

W. Brad Schlegel 

821 S. Broad St. 
Lansdale, Pa. 19446 

47 

October 25, 1973 

Wendell B. Boggs 

694 N. King St. 

Xenia, Ohio 45385 

48 

October 25, 1973 

wra. J. Brodsley 

1820 Redondela Dr. 

San Pedro, Calif. 90732 

49 

October 25, 1973 

Bruce J. Miller 

13 Doe Lane 

Malverne, Pa. 19355 

50 

October 25, 1973 

John Reeves 

3264 Clifton Ct. 

Palo Alto, Calif. 94303 


A TRUE BILL 






Assistant U.S. Attorney 
596-3012 
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UNITED STATES DISTRICT COURT 
^ V BAS TERM DISTRICT OF HE* YORK 

N *V 

»< “*• NO TICE OF APPEARANCE 

DOCKET MTMaERt ' -- 


UNITED STATES OF AMERICA 
Plaintiff 


-against- 

£rti£t\ Lf A. 


PLEASE print HAT to 



CFF.CS ADDFESS 

• OFFICE Tn•¥/ y /- 

oer.nd.nt., Attorney 1. . U. Fir.. ,h,!I *° , 

i. to try this c.s. »d -1»« proyor.ionol eo,o,e=ent» «. 
b. considered in eny . W lle.U» *« .djeernnent.> 

- V^inlHrS Tmed *■ CUPS CFFICE 


y 


\ i 

by! Ml 

Deputy Clerk 


LEWIS ORGEL 
CLERK 




DATE: 
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UNITED STATES DISTRICT COURT 

/ 

EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
Plaintiff 

-against- 

SagAAin.^ 
PLEASE PRINT HAFE 


Defendant 


NOTICE OF APPE ARANCE 

DOCKET NUM3ER: 04 

. ./ 

••••• .. 

DATED!. i>g- \S 7 V 

ARREST : 


DATE OF ARREST i 1 % ^ 1 ' 

PLEASE TAICE NOTICE, that I have been retained by 

_, Defendant, above named. 

— i was admitted to practice in this^Die^rict on ( -• 

sia^TUR E - a^Y ^ 

■ * PLEASE PRINT YOUR NAME _ 

• 'ter 5'^i— 

OPFICB ADDRESS _2 <P~7 (Pc&'l' ^3V U! 

* OFFICE TELEPHCNE_ *r<r^ 

(If Defendant* s Attorney ie a Law Pirn, indicate member thereof 
who is to try this case and whose professional engagements are 
to be considered in any application for adjournment.) 




a. S. ATTORNEY 

Original to be filed in CLERK'S OFFICE 


LEWIS ORGEL 
CLERK 


DATE! 


Deputy Clerk 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


-x /V C/L 7G\ 


UNITED STATES OF AMERICA 
-against- 

STEPHEN LENT AND DOMINICK SEMI! 


diirS&T' 


.MOTION 


.. 

sir: 

PLEASE TAKE NOTICE, thlfr'tlpCn the indictment 
herein and upon the Indictment No. 38889 pending in Nassau 
County, and upon all the proceedings had herein, an appli¬ 
cation will be made by the defendants at a stated term of 
the United States District Court of the EASTERN DISTRICT 
OF NEW YORK for the hearing of criminal motions, to be 
held at the United States Courthouse, Federal Building, 
Brooklyn, New York on the 17th day of January, 1975 at the 
opening of court or that day or as soon thereafter as 
counsel can be heard, for an order pursuant to Rule 12 (b) 
(1) of federal rules of criminal procedures dismissing the 
indictment and each and every court thereof, upon the 
following grounds: 

1. Said indictment is uncertain, illogical, 
vague, indefinite and does not with sufficient particu¬ 
larity and accuracy set out any offense known to the law. 

2. The scheme or artifice to defraud alleged 
therein to have been devised by the defendants is not set 
forth with sufficient accuracy and particularity as to in¬ 
form the defendants of the fraud charged against them. 




SIR: 


PLEASE TAKE NOTICE, 











; 


m 

. • 


3. Said indictment does not allege a false 
pretense concerning a past or existing fact and in its . 
description of the artifice or scheme to defraud, allege 
the attempted consummation of said scheme by means of an 
attempted promise of future performance. 

4. No false or unlawful pretense, fraud, 
artifice or scheme is sufficiently and accurately set out 
in said indictment, and until it is so pleaded, an allega¬ 
tion that the post office establishment of the United 
States was used in furtherance of it alleged no offense 
known to the law. Further, defendants had no intention 

of not performing their obligation stipulated in the 
"said prepaid mailing" and as a matter of fact continued 
to perform their obligations to their customers until the 
necessary funds were cut off by the Banks. 

5 . it is nowhere alleged in said indictment 
that the persons therein indicted as intended to be de¬ 
frauded believed the false pretense alleged therein to 
have been made or that said persons or any of them be¬ 
lieving said alleged false pretense were induced thereby 
to and did part with their money or other valuable things. 

6. That the seizure of the property of the 
defendants alleged to have been possessed and used by 
them in violation of the 3 •#, was improperly made and in 
violation of the constitutional rights of the defendants, 
and the evidence thereof should not have been submitted 
to the Grand Jury. 


i: 








o' 


7. That the defendants together with others 
by an Indictment No. 38889 are charged with different 
offenses in the County of Nassau, a copy of the said 
indictment is annexed hereto as defendants exhibit, and 
the facts in the said indictment formed the basis of the 
within indictment in that the time, place of occurrence 
and transaction are the same. The offenses charged are 
identical both in fact and law and not distinct and 
separate crime. The conviction or acquittal under the 
indictment pending in Nassau County is a bar to prosecu¬ 
tion under the instant indictment. It must further be 
noted that the said indictment pending in Nassau County 
charges the defendants with the crime of Grand Larceny 
in the second degree, forgery in the second degree, and 
criminal possession of forged instrument. The basic 
element common to all the said crimes is an "intention 
to defraud". It is apparent that the defendants are 
facing the most serious charges for their conduct and 
therefore to proceed against them in federal court on 
charges of mail fraud which has an "intention to defraud" 
as one of its basic elements is tantamount to placing 
defendants in double Jeopardy for the same conduct. 

8. That the mailing of envelopes for film 
processing (designated "prepaid processing mailer") was 
not sufficiently closely related to the alleged scheme 
of the defendants to defraud as to bring their conduct 

within the meaning of the statute. 


i: 








Dated 


Westbury, New York 
January 9, 1975 


Respectfully submitted: 


ROBERT RIVERS 
Attorney for Defendant 
Office k P.0. Address 
287 Post Avenue 
Westbury, New York 11590 


TO: 


U.S. Attorney 

225 Cadman Plaza East 

Brooklyn, New York 







'If.KAicVnv**CV 

C.w»^ 
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UNIit-L C7ATZS DISTRICT COURT 
EASTERI* DISTRICT CT HEW VOR1. 




UNITED STATES CF AMERICA Cr. No.____ 

(T. 18 U.S.C. S1341 and 

- against - 52} 

* STEPKEIt LENT and 

* DOMINICK SEMINARA, 

Defendants. 


-'-X 

THE GRAND JURY CHARGES: 

COUNTS ONE THROUGH FIFTY 

•* 1. During all times material herein, Foto Factory 

Ltd. ..as a corporation duly organized and existing •ir ,4 cr the 
laws of the State oi Delaware and was engaged in the business 
of processing or developing photographic film at 2*3 Maplu 
Avenue, Rockville Centre, .New York. 

2. During all times material, herein, the de¬ 
fendant Stephen Lent, did serve as President and was a 
director and stockholder of Foto Factory Ltd. 

3. During all*tines material herein, the de¬ 
fendant Dominick Seminara, did serve as Treasurer ar.d was a- 
director and stockholder of Foto Factory Ltd. 

4. On or about and between Septet-ber 15, 1973, and 
October 30, 1973, within the Eastern District of New York, 
the defendants Dominick Eeminara and Stephen Lent did unlaw¬ 
fully, wilfully and knowingly devise and intend to devise a 
scheme and artifice to defraud approximately 12,000 BankAmericard 

* and MastcrCnarge credit card holders throughout the United 

States, as well as the Chase Manhattan Bank N.A., the National 
Bank of North America and the Firjt National City Bank, and 
to obtair aoproximately $120,300 from said biOks by mean* 
















of falsa and“fraudulent pretenses, representations -ana 
promises, wall knowing at the time that tha pratanaaa, 
representations and promi sas would be and ware falsa and 
fraudulent whan made. 

5 # it was part of the scheme and artifice to 
defraud that the defendants Dominick Seminars and Stephen 
Lent did knowingly and fraudulently cause to be prepared and 
sent through the mail, envelopes for film processing (da- 
Processing Mailer") to persons whom they 

MasterCharge credit card holders 
consent of the credit card 


eignated "Prepaid 
knew to be BankAmericard and 
without any prior knowledge or 
holders. 

f. It was a further 
artifice to defraud that the d< 
and 8tephen Lent did knowingly 
prepared and included with the 
« written statement eetting to 

MO NK BACK GUARANTEE 

- 

• Enclosed is your assortment of prepaid Foto _ 
rectory mailers.* One for 12 exposure color film, 2 for^20 
exposure color film and one for 20 exposure slide film or 
Buper 8 movie film. 

When you are ready to develop your fil«» wo^NEY - 
fill out name and address and enclose film - SEND WO MO«Y 
these are prepaid mailers. 

We are certain you will enjoy with 

the Foto Factory. Be sure not to lose or destroy these 
mailers. They are worth $22.10. 

7 . it was a further part of the scheme and 
artifice to defraud that the defendants Dominick Seminars 
and Stephen Lent did knowingly and fraudulently omit and 
■, bbmceal from the written statement, quoted in paragraph 4 , 
aha> fact that aach account of the credit card holders was 
balng simultaneously charged $9.95 with the mailing of each 

: ml the ^Prepaid Processing Mailer[si". 

■ ? V. 8. It was a further part of the scheme and artif 

to defraud that the defendants Dcrinick f *».ir««a and «teph* 










did knowingly and fraudulently cause credit card sales slips, 
each in the sum of $9.95, to be prepared, deposited and 
credited to the bank accounts of Foto Factory Ltd. maintained 
at Chase Manhattan Bank N.A., National Bank of North America 
and First National City Bank. 

9. It was a further part of the scheme and 
artifice to defraud that the defendants Dominick Seminars 
and Stephen Lent did knowingly and fraudulently cause the 
withdrawal of all but a nominal sum of monies from the 
aforesaid bank accounts of Foto Factory Ltd., on a daily 
basis. 

10. It was a further part of the scheme and artifice 
to defraud that the defendants Dosdnick Seminars and Stephen 
Lent did knowingly and fraudulently give, and cause to be 
given, a false and misleading explanation to credit card 
holders who inquired about the reason their accounts had 

been charged $9.95, in that the credit card holders were told 
that their accounts had been mistakenly charged as the result 
of a "computer error”. 

11. On or about the dates hereinafter set forth, 
within the Eastern District of New York, the defendants 
Dominick Seminars and Stephen Lent, for the purpose of 
fxecuting the aforesaid scheme and artifice to defraud, anc 
attempting to do so, did unlawfully, wilfully and knowingly 
place and cause to be placed in post offices and authorised 
depositories for mail matter, the aforesaid "Prepaid Processing 
Mailer[s]” and accompanying written statements, to be sent 

and delivered by the United States Postal Service, in vio¬ 
lation of Title 18, United States Code, Sections 1341 and 2, 
as hereinafter set forth in Counts One through Fifty, 
iCOURT DATE ADDRESSEE 


1973 Oavid Sandler 

24 Academy Circle 
Oakland, N.J. 074 







1 



- 4 - 


COUNT DATE ADDRESSEE 

2 September 28, 1973 Lawrence H. Tomlinson 

20801 Olympian Way 
Olympia Fields, Ill. 60861 

3 September 30, 1973 Edward R. Dearnley 

23131 Port 

St. Clair Shores, Mich. 48082 

4 September 30, 1973 James E. Esposito 

The English Village 
Bldg. 4 Apt. A5 
North Wales, Pa. 19454 

5 September 30, 1973 Ann Marie Redente 

90 Colchester Dr. 




Plymouth, Mass. 02063 

6 

• 

October 1, 1973 

Leon Goodman 

73 Lenox Road E.4 

Brooklyn, New York 11226 

7 

October 1, 1973 

B. M. Robertson 

Newton, Pa. 18940 

S 

October 2, 1973 

Mrs. Arthur G. Cohler 

1874 Barone Rd. 

Palm Springs, Calif. 92262 

9 

October 2,.1973 

Seymour Johnson, Jr. 

1216 Princeton St. 

Tacoma, Wash. 98466 

10 

October 2, 1973 

Gary Voaburg 

Box 469 

Ticonderoga, N.Y. 12883 

11 

October 4, 1973 

Julius Pines 

7E Crescent Rd. 

Greenbelt, Md. 20770 

12 

October 5, 1973 

Wendel B, Boggs 

694 N. King St. 

Xenia, Ohio 45385 

13 

October 5, 1973 

Leslie J. Kriss 

35 Jerome'Avenue 

Hicksville, N.Y. 11801 

14 

October 5, 1974 

H. Metzger 

2595 Standford 

Boulder, Colo. 80302 

13 

Ocotber 5, 1973 

Joseph. Stevenson 

3522 Kentucky Avenue 

Baltimore, Maryland 21213 

16 

'I 

October 9, 1973 

Marvin C. Chaiken 

87 Ocean House Road 

Cape Elizabeth, Maine 09002 

17 

October 9, 1973 

Herman Chasid 

1600 ,G. North Mayh'""v 

Santa Anna, Cali '01 

18 

October ?, 1373 

Pol -t ?. Simon . 

56 i E. Jack an c 

New Hoi lane, Pa. , 
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DATE 


COUNT 


Clayton Green 
c/o Carolyn Green 
R.P.D. Weet Kingston 
Rhode Island, 02892 


October 10, 1973 


1973 Charles Lazare 
439 Nancy Dr. 

Baton Rouge, La. 70815 


S. D. Kletzien 

299 Branch Brook Dr. 

Belleville, N.J. 07109 


October 11, 1973 


October 11, 1973 Bernard Tepper 

299 Bennett Ave., Ap 
New York, N.Y. 10040 


1973 Donald Tom 

181 Waverly Place - 1 
New York, N.Y. 10014 


1973 J.L. Fry 

3178 Wendover Dr. 
Toledo, Ohio 43606 


1973 Sam Warsoff 

• 19 Ifirror Lake Rd. 

Spring Valley, N.Y. 10977 

.1973 Andrew Balduoci 

36 Glen Brook Dr. 

Prospect Bgts, Ill. 60070 


October 16, 1»73 Ralph Kraft 

Box 63 

Jamestown, N.D. 58401 


1973 Clarence Lewis 

6631 W. 83rd St. 

Los Angeles, Calif. 90045 


October 17, 1973 Henry Adams 

789 Clifton Road 
Bethel Park, Pa. 15102 


October 17, 1973 Herbert L. Corey 

11 Amherst "Drive 
Massapequa, N.Y. 11758 


1973 Peter Parafin 

24534 Greenbrier 
E. Detroit, Mich. 48021 


1973 M. G. Dalgleish 

2600 Pine View Dr. 
Fortune, Calif. 95540 


1971 Wm. Lemley 

4426 N.E. 17th St. 
Renton, Wash. 98055 


1973 Anthony K. Obnt 
1260 Crin Road 
iomerville, N.J. 08876 


?.ev. W.R. Sch 
395 E. Divisi-.i 
Fond Du Lac, Wiec 






K 

X 





1973 Charles Sheehan 
287 High Street 
Middletown, Conn. 06457 


1973 Nora Hackett 
45 Elm St. 4B 
Quincy, Ma. 02169 


Julea N. Stern 
2182 Batchelder St. 
Brooklyn, N.V. 11229 


R. J. Stewart 
P.O. Box 185 
Long Beach Br. 

Beach Haven, N.J. 08008 


J.B. Thurman 
2024 '6o. 18 St. 

New Castle, Znd. 47362 


1973 8. Vanov 

3790 Stoughton Rd. 
Collegeville, Pa. 19426 

1973 J. Vestal 

3519 Cornell PI. 

, Cincinnati, Ohio 45220 


Frances Goller 

54-40 Little Neck Pkwy. 

Little Neck, N.Y. 11362 


Juit M. Divet 
P.O. Box 1039 
Tacoma, Wash. 98401 


1973 Fred -L. Grant 
4615 Hunt Rd. 
Cincinnati, Ohio 


1973 W. Brad Schlegel 
821 S. Broad St. 
Lansdale, Pa. 19446 


1973 Wendell B. Boggs 
694 N. King St. 
Xenia, Ohio 45385 


October 25, 1973 Wta. J. Brodsley 

1820 Redondela Or. 

San Pedro, Calif. 90732 


Bruce J. Miller 
13 Doe Lane 
Malverne, Pa. 19355 


John Reeves 
3264 Clifton Ct. 

Palo Alto, Calif. 94303 


A TRUE BILL 
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mnr.rct charge 


TuIuTiTI 


COUNTY COURT : NASSAU COUNTY 


THE GRAND JURY OP THE COUNTY OF NASSAU, by this irtflctment, accuse 
th# defendants of the crime of GRAND LARCENY XN THE SECOND DEGREE, 
committed as follows: 

The defendants, DOMINICK SEMINAKA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between on or about the 1st day of September, 
1973, to the 17th day of December, 1973, stole certain property from 
the First National City BanL, having an aggregate value of over 
$1,500.00, to wit, lawful currency of the United States of America, 
the value of over $1,500.00, with the intent to deprive the owner 
thereof, and of the use and benefit thereof, and to appropriate the 
same to the use of the defendants. 

SECOND COUNT 

AND THE GRAND JURY OF THE COUNTY OF NASSAU, by this indictment, further 
accuse the defendants of the c .ime of FORGERY IN THE SECOND DEGREE, 
committed as follows: 

The defendants, DOMINICK SEMINAFA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September, 
1973, to the 17th day of December, 1973, with intent to defraud, 
deceive and injure another, falsely made, completed and altered a 
written instrument, of which the following is a copy, the same being 
and purporting to be and calculated to become and to represent, if 
completed, a commercial instrument and other Instrument, to wit', a 
credit card charge slip, which does and may evidence, create, transfer, 
terminate and otherwise effect a legal right, obligation and status: 
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I fir**d >1 fJ/Ufcsr-rA**- 

r.f/ .Gusthu *- e - 
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•FOTO FACTORY "T? 

) LTD_ _ r ~~. 
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THE PEOPLE OF THE STATE OF NEW YORK 
- against - 

DOMINICK SEMINARA, STEPHEN LENT, 

P. MICHAEL LENT, NICHOLAS MASCARA 
and FOTO FACTORY, LTD. 

Defendants 
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FIFTH COUNT 


AND THE GRAND JURY OF THE COUNTY OF NASSAU, by this indictment, further 
accuse the defendants of the crime of CRIMINAL POSSESSION OF A FORGED 
INSTRUMENT IN THE SECOND DEGREE, committed as follows: 


The defendants, DOMINICK SEMINARA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September, 
1973, to the 17th day of December, 1973, knowing the same to be forged 
and with intent to defraud, deceive and injure another, uttered and 
possessed the forged instrument set forth in the fourth count 

of this indictment. 


SIXTH COUNT 


AND THE GRAND JURY OP THE COUNTY OF NASSAU, by this' indictment, further 
accuse the defendants of the crime of FORGERY IN THE SECOND DEGREE, 
committed as follows: 


The defendants, DOMINICK SEMINARA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY-, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September 
1973, to the 17th day of December, 1973, with intent to defraud, 
deceive and injure another, falsely made, -completed and altered a 
written instrument, of which the following is a copy, the same being 
and purporting to be and calculated to become and to represent, if 
completed, a commercial instrument and other instrument, to wit. a 
credit card charge slip, which doe3 *nd i-viy evidence, create, transfe: 
terminate and otherwise effect a legal right, obligation and statue; 


f5218 0065.203 337 

'Herbert L. Corey 

1 11 /|mharst Dr* 

N. Massapequa, NY 11758 

FOTO FACTOHY 
LTD _ . 

a ROCKVILLE CTR *0*0. 
I 36S 029 1119 NY . 
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.master charge' 


SEVENTH COUNT 


AMD THE GRAND JURY OP THE COUNTY OP NASSAU, by this indictment, furthei 
accuse the defendants of the crime of CRIMINAL POSSESSION OP A FORGED 
INSTRUMENT IN THE SECOND DECREE, committed as follows: 

The defendants, DOMINICK SEMINARA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA *nd FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September, 
1973, to the 17th day of December, 1973, knowing the same to be forged 
and with intent to defraud, deceive and injure another, uttered and 
possessed the forged Instrument set forth in the sixth count 

of this indictment. 


EIGHTH COUNT 


t*- POTO FACTORY ^ 
LTD 

' ROCKY ILLS CTK 
346 03D mo «rr 
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NINTH COUNT 

AND THE GRAND JUFT OP THE COUNTY OP NASSAU, by thl* Indiet»nt, fWTth«r 
accuse thadefendant. of the crime of CRIMINAL .OSSESSION OF A FORGED 
INSTRUMEOT IN THE SECOND DEGREE, committed as follows: 

• I 

The defendants, DOMINICK SEMINARA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September, 
1973, to the 17th day of December, 1973. knowing the same to be forged 
and with intent to defraud, deceive • n ** tx J ur *. 1 “Other, uttered and 
possessed the forged Instrument set forth in the eighth count 

of this indictment. 

TENTH COUNT 

• *.• 

AND THE GRAND JURY OF THE COUNTY OP NASSAU, by this: indietment, further 
accuse the defendants of the crime of FORGr-RY IN THE SECOND DEGREE, 
committed as follows: 
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The defendants, DOMINICK SEMTNARA, STEPHEN LENT, P. MICHAEL 
LENT NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September 
1973 to the 17th day of December, 1973, with intent to defraud, 

deceive and injure another, falsely made, completed and altered a_ 

written instrument, of which the following is a copy 
and purporting to be i_.. 

completed, & commerc- 

credit card charge slLo 
terminate and otherwise e 


____ , the same being 

j^and" calculated to. become and to represent, if 
•dal instrument and other instrument, t.o wit, a 

which does and may evidence, create, transfer 
ffecc a legal right, obligation and status: 


5 ‘*“ 1*281 


break C. Terri 
B4 Marlboro Rd. 
V*ll«y Stroam H. 

FOTO FACTORY 
LTD 

ROCXYZLLE CTE 
SOS 039 1119 NT 
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ELEVENTH COUNT 


AND THB GRAND JURY OP THE COUNTY OP NASSAU, by this indictment, further 
accuse the defendants of the crime of CRIMINAL POSSESSION OP A FORCED 
INSTRUMENT IN THB SECOND DEGREE, committed as follows: 


The defendants 


TWELFTH COUNT 


AND THB GRAND JURY OP THE COUNTY OP NASSAU, by this indictment, further 
accuse the defendants of the crime of FORGERY IN THE SECOND DEGREE, 
committed as followsi 


The defendants, DOMINICK SEKINARA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September, 
1973* to the 17th day of December, 1973, with intent to defraud, 
deceive and Injure another, falsely made, completed and altered a 
written instrument, of which the following is a copy, the same being 
and purporting to be and calculated to<become and to repressnt, if 
completed, a commercial instrument and ocher Instrument, to wit, a 
credit card charge slip, which does and may evidence, create, transfer 
tarainaie and otherwise effect a Legal.right, ooligation and status: 
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FOTO FACTORY ^ 
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T HIR T EE NTH COUNT 


AND THE GRAND JURY OP THE COUNTY OP NASSAU, by this Indietiwnt. further 
accuse the defendants of tha crime of CRIMINAL POSSESSION OP A FORGED 
INSTRUMENT IN THE SECOND DEGREE, committed ai follow*s 

Tha defendant*, DOMINICK SEHINARA, STEPHEN mff, P. MICHAEL 
LENT, NICHOLAS MASCARA and POTO FACTORY, LTD., and each of them, 
and each aiding and abetting tha other, in the County of S***au» 

State of New York, from between, on or about the 1st 
1973, to the 17th day of December, 1973. knowing the mm to be forged 
and with intent to defraud, deceive and an< ?^frth tt#r * d 

possessed the forged instrument set forth in the twelfth count 

of this indictment. 


FOURTEENTH COUNT 


AND - B GRAND JURY OF THE COUNTY OF ****** 

accuse t,h* defendant* of the crime of PORG&HY IN THE SECOND IjEQREE, 

commlttqfHB follows s 

The^Ufendant■, DOMINICK SEHINARA, STEPHEN ISNT, P. MICHAEL 
I£NT, NICHOLAS MASCARA and FOTO FACTORY, I/TD., and each of them, 
and each aiding abetting the other, in the County of Nee sen, 

SStTS «:«rTfro. oa or rtout tM l.t o'***—"• 

107"3 to the 17tk dear of December, 1973, with intent to defraud, 
deceiveamd lnjureanother, falsely mads, completed and altered a 
written fEstrument, of which the following is a copy, the same being 
and ourpoPting to be and calculated to.become and to represent, if 
comoleteiL a commercial instrument and other Instrument, -o * 

credit eard charge -slip, which rtoas and may evl-enca, create, trans.er, 
teminatifand otherwise effect a legal right, obligation and status: 


00S0 307 101 
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330 Blacksmith Rd. 
Levittown, NT 11756 
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master charge 


FIFTEENTH COUNT 


£Vn G R»vn UBY OF THE COUNTY OF NASSAU, by this indictment, further 

of the crime of CRIMINAL POSSESSION OF A FORGED 
INSTRUMENT IS* i'HE SECOND DEGREE, committed as follows: 

Tn, defendants, DOMINICK SEMINARA, STEPHEN LENT, P. MICHAEL 
r.rirr ’OCHT.UU; MASCARA and FOTO FACTORY, LTD., and each of them, 
a.nd each aiding and abetting the other, in the County of Nassau, 
ct» -*» at New York, from between, on or about the 1st day of September, 
io tS l?th day°of December, 1973, Knowing the same to be forged 
and with Intent to defraud, deceive and injure another, uttered and 
pSssissed the forged instrument set forth in the fourteenth count 
of this indictment. 

SIXTEENTH COUNT 


S»m382 


5216 >0030 307 101 

Wbu Gbldfarb . 
330 Blacksmith Rd* 
Levittown, NY 117 

FOTO FACTO* T *"? 

■: ltd •_ . 


TOTAL 
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SEVENTEENTH COUNT 

AND THE GRAND JURY OP THE COUNTY OF NASSAU, by this Indictment, further 
accuse the defendants of the crime of CRIMINAL POSSESSION 0? A FORGED 
INSTRUMENT IN THE SECOND DEGREE, committed as follows: 

The defendants, DOMINICK SEMINARA, STEPHEN LENT, P. MICHAEL 
LENT, NICHOLAS MASCARA and FOTO FACTORY, LTD., and each of them, 
and each aiding and abetting the other, in the County of Nassau, 

State of New York, from between, on or about the 1st day of September, 
10-73 to the 17th day of December, 1973, knowing the same to be forged 
and with the intent to defraud, deceive and injure another, uttered and 
possessed the forged Instrument set forth in the sixteenth count of 
this indictment. 




EIGHTEENTH COUNT 


WILLIAM CAHN 
District Attorney 
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Dated 




STATE OF NEW YORK. A^.RMAT.ON BY ATTORNEY 

COUNTY OF 

The und.rwg.ed. on .t.oo-o odmut.d „ proehc. » ,he cur,, of New Yr* Ssose. .fee «-» deposed “ 
the attorney(t) of retort for . 

.» the withm action, that dr sni hat read the f fll tQ (kf MMffm thorn* 

%, Jt:' s-s* - < «'^>r,r fcw, ~" rt ~* ,r,r 

[),fon,nt further say, that the ettuou thu venfitotut* u turtle by tepon.nl dL*, -I by 


The r ru.d, of drf f, bet,,I a. to oil mottrr, uot ,toted upon drpo.ee- kmmfcdg, ore ot foliot.s 


Th. undr r signed a firm, that the foregoing stulemenls or, true, eudrr the p.noltus of fee,, ry 

Dated; 


STATE OF NEW YORK. 
COUNTY OF 


deponent u tmd 

read the foregoing 

the mme or, true to deponent, own knowledge, except o. to the 

o.d belief and that os to those matters deponent belt eyes them to be true 


INDIVIDUAL VERIFICATION 


. being duly sworn, deposet and soys that 
,u the within action, that deponent hot 
and know, the contents thereof, that 
therein Holed to h, alleged ou information 


Sworn to before me, thu 


toy of 


If - 


CORPORATION VERIFICATION 


STATE OF NEW YORK. 

COUNTY OF 

being duly sworn, deposes and says that deponent u the 
' the corporation 

be true 

This verification is made by depcrenl because 

.. . torporation Deponent ts an oficer thereof, town. Us 

The ground, of deponent', belief os to oil matter, no, Holed upon deponent, knowledge ore a, follow, 


Sworn to before me. this day of 


If 


affidavit of personal scrvice 

STATS OF NSW YORK 
COUNTY or 


affidavit of service by mail 


1TATS or NEN YORK 
COUNTY or 


surom. defo,,, mi soy, that iefeueu, is auer She tie el It yean, 
v at . f-.y la the or him and residee el 

Thm an the •< ** 


, hema OnOy 

swom, depaaas and aty, tkms defame* u oner the am A Ik 
is not a earty to th, whan and reatde, ad 


The, oo the d*y of 


el N o 

deponent served the withm 


mfon 


Ihernf 
the fenon 


Deponent »w» the p**em served as aformasd to be 
mr*ttoned ond deemked m smd papwt as ike 


the depones* served the withm 
•pan 


the atmevtj tm 


the withm aetion at i — . , 

z ss-v-ncr 

New Yeeb. 


wraemr * 

Offhe m the Stole (d 


Swan i to briar, m, Ihie 

da. of 


>r 


Swam la baton me Ihlo 

dog of >* 
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STATEMENT OF FACTS 

The Fe **al Grand Jury of Kings County on the 9th day 
of December x'.\ indicted the above-named defendants under 
Title 18 U.S.C. 1341 and 2 . The said indictment, however, 
stems from the operation and organization of foto factory 
by the defendants. 

The basis of the indictment is that on or about and 
between September 15, 1973, and October 30, 1973, the 
defendants devised a scheme to defraud a certain credit card¬ 
holder and in furtherance of the scheme defendants fraudu¬ 
lently caused to be prepared and sent through the mail, en¬ 
velopes for film processing to certain credit cardholders 
without disclosing that each account of the credit cardholders 
was being simultaneously charged $9.95 with the mailing of 

each of the"prepaid processing mailers". 

It is the contention of the defendants that their con¬ 
duct does not constitute the crime charged and further it 
would be a travesty of justice to expect defendants to face 
two trials on the same facts. 








POINT ONE 


THE INDICTMENT FAILS TC STATE AN OFFENSE AGAINST 
THE UNITED STATES ___ 

The Sixth Amendment to the constitution of the United 
States provides that "in all criminal prosecutions, the accused 
shall enjoy the right ... to be informed of the nature and 
cause of the accusation ...". This constitutional protection 
is implemented by the requirement of Rule 7 CO of the Federal 
Rules of criminal procedure that an indictment or information 
must be plain, concise, and a definite written statement of 
the essential facts constituting the offense charged. 

The United States code, section 1341 and 2, provides, 
"Whoever having devised or intending to devise any scheme or 
antifice to defraud or for obtaining money or property by 
means of false pretense or fraudulent pretenses, representation, 
or promises, ... shall, for the purposes of executing sucn a 
scheme or antifice or attempting to do so, place in any post 
office or authorized depository for mail, any matter or 
thing, whatever to be sent or delivered by the post office 
department ... shall be fined not more than $1,000 or im¬ 
prisoned not more than five years or both." 

The offense defined by this statute consists of two 
essential elements; (1) The existence of a scheme to defraud; 
and C2) the placing or causing to be placed ip the post 
office of a letter, postal card or other mailable matter for 
the purpose of executing or attesting to execute the scheme. 
PnnmilER v U. S. 7 CIR, 58 F 2d 3, 5; WOLPA v U. S., 8 CIR 
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86 F 2d 35, 40; U. S. v YOUNG 232 U. S. 155, 34 S. Ct. 303, 

58 L. Ed 548; ROBINS V U. S. 8 CIR, 262 F 126. 

That the main object of the indictment, however is to 
inform the defendant the nature and the cause of the 
accusation and further to provide the essential facts con¬ 
stituting the offense charged. MR. JUSTICE FIELD, speakin g 
for the Supreme Court of the United States in U. S. v HASS, 

124 U. S. 483, 8 S. Ct. 573. said "The object of indictment 
is, first, to furnish the accused with such a description of 
the charge against him as will enable him to make his defense 
and avail himself of his conviction or acquittal for pro¬ 
tection against further prosecution for the same cause; and 
second to inform the court of the facts alleged, so that it 
may decide whether they are sufficient in law to support a 
conviction if one should be had. For this facts are to be 
stated, not conclusions of law alone. A crime is made up of 
acts aind intent; and these must be set forth in the indict¬ 
ment with reasonable particularity of time, place and cir¬ 
cumstances". The court there held the indictment bad in that 
"all the particulars constituting the offense of devising a 

scheme to defraud are wanting" In DALTON v U. S . 127 F_5 44, 

the circuit Court of Appeals for the seventh circuit, dealing 
with the said section 1341, held that an indictment under 
that section must not only cha*ge the devising of a scheme 
or antifice to defraud, to be effected by using mails, but 
must set out the facta which constituted the specific scheme 
or antifice so charged by the defendant. In SAVAGE v U. S. 







270 F 14, the court said; "The particulars of the scheme are 
matters of substance; and must be set forth with sufficient 
certainty ... to ... acquaint the defendant with the charge 
against him". 

In short, the indictment on information must be specific 
in its charges and necessary allegations cannot be left to 
inference. RUSSELL v U. S. 1962, 82 S. Ct. 103 8, 369 U. S. 

74 9, 8 L. Ed 2d 240 . The acts and intent that make up the 
crime should be set forth in the indictment or information 
with reasonable particularity of time, place and circumstances. 
U. S. V CRUISKSHANK 1876, 92 U. S. 542, 558, 23 L. Ed 588. 

It is the contention of the defendants that the indict¬ 
ment here under consideration; CD does not constitute any 

y 

crime against the United States; (2) is vague and indefinite; 

(3) charges a scheme to defraud by certain false pretences 
but with no conformable negation of the pretences alleged; 

(4) does not contain any allegation that the false pretences 
were made with intent that they should be acted upon to the 
damage of the persons to whom they were made; (5) contains 
no allegation that the persons to whom it is alleged the 
pretences were made believed them to be true or relied upon 

them. 

The indictment herein charges that on or about and 
between September 15, 1973 and October 30, 1973 the de¬ 
fendants knowingly devised and intended to devise a scheme 
and artifice to defraud a certain credit cardholders through- 
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out the United States by means of false and fraudulent pre¬ 
tenses, well knowing at the time that the pretenses and pro¬ 
mises would be false and fraudulent when made. It was further 
alleged that it was part of the scheme and artifice to de¬ 
fraud that defendants caused to be prepared and sent through 
the mail envelopes for film processing designated "Prepaid 
Processing Mailer" to certain cardholders. The alleged 
false representation consists of the following written state¬ 
ments made by the defendant; 

MONEY BACK GUARANTEE 

Enclosed is your assortment of prepaid foto factory 
mailers. One for 12 exposures color film, 2 for 20 exposures 
color film and one for 20 exposure slide film or super 8 movie 

film. 

When you are ready to develop your film, simply fill out 
name and address and enclose film - SEND NO MONEY, these are 
prepaid mailers. 

We are certain you will enjoy dealing direct with Foto 
Factory. Be sure not to lose or destroy these mailers. They 

are worth $22.10." 

It was further alleged that defendants omitted and con¬ 
cealed from the written statements the fact that each account 
of the credit cardholders was being simultaneously charged 
$9.95 with the mailing of the prepaid processing mailers. 

The questions for us to determine is whether the de¬ 
fendants at some time prior to the mailing of the letter 
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mentioned in the indictment, had in mind any intention to 
defraud,whether the people had set forth with particularity 
the substance and elements of the offense charged and whether 
the mailing of the letter was used in furtherance of allege 
scheme to defraud. 

Repeated readings of the indictment in question have 
failed to reveal to this writer in any apt or certain language 
the particulars of the scheme or artifice described in the 
said indictment. There is nothing in the indictment to 
indicate any scheme or artifice by the defendants. The only 
paragraph of the indictment which could be contended as re¬ 
motely bearing upon such a particular scheme is paragraph 
6 of the indictment which set forth the alleged false repre¬ 
sentation. It was alleged in the said paragraph that it was 
part of the scheme to defraud that the defendants omitted 
from the said written statement the fact that each account 
of the credit cardholders was being simultaneously charged 

$9 .95. 

It must be noted at this juncture that there was no 
indication in the alleged representation that the services 
of the defendants would be free of charge. As a matter of 
fact, it was sufficiently indicated to the interested custo¬ 
mers that they are going to pay for it some way or the other 
and the fact that the defendants did not state the particular 
form of payment does not itself constitute false representation 
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There were no false statements in the "prepaid mailers" sent 
out and the absence of a false statement in the said mailers 
negates any charge of fraud. Thus giving to the language 
of the indictment a sensible construction, it is my con¬ 
sidered opinion that the written indictment charges no scheme 
to defraud by means of falsi pretenses. The alleged scheme 
to defraud by means of false pretenses is not sufficiently 
described in the indictment so as to appraise the defendants 
as to the nature of the scheme to defraud. 

It thus appears that while the people might have succeed¬ 
ed in establishing the existence of probably an iniquitous 
arrangement whereby defendants who were officers of the said 
foto factory were to receive the price of their services by 
charging the account of credit cardholders, it failed to 
elaborate or to specify with reasonable certainty the 
existence of the alleged scheme to defraud charged in the 
indictment. The scheme charged was one to obtain money by 
false representations from the credit cardholders. The only 
false representation charged in the indictment was to the 
effect that the credit cardholders did not know how the 
defendants were going to be paid. There is no evidence to 
justify any inference that the representation was false. 

The evidence conclusively shows that what the defendants did, 
and what they intended to do was to refrain from disclosing 
how they were going to be reimbursed. Whether the breach 
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of trust which the defendants who were offices of the foto 
factory might have been guilty in not disclosing what it 
was their duty to disclose is a crime for which they could 
be punished is a different matter. But to conclude that 
such a nondisclosure constitutes an offense under Secti on 
1341 and 2- Title 18 U.S.C . is a conclusion which has no 

support either in law or in fact. 

Further, it must be pointed out that to sustain an 
indictment under i» n.s.r.. Section 1341 and 2, there must be 
a primer facie evidence of a connection between the mailing 
and the scheme to defraud. Under the statute, f ; mailing 
must be "for the purpose of executing the scheme as the 
statute requires" KANN v U. S . 323 U. S. 8»,,.94- In KANN, 
supra, corporate offices and directors were accused of having 
set up a dummy corporation through which to divert profits 
of their own corporation to their own use. As a part of the 
scheme, the defendants were accused of having fraudulently 
obtained checks payable to them which were cashed or deposited 
at a bank and then mailed for collection to the drawee bank. 
This court held that the fraud was completed at the point 
at which defendants cashed the checks. "The scheme in each 
case had reached fruition. The persons intended to receive 
the money had received it irrevocably. It was immaterial 
to them or to any consumation or the scheme, how the bank 
which paid or credited the check would collect from the 
drawee bank. It cannot be said that the mailings in question 
were for the purpose of executing the scheme, as the statute 








✓ : 


requires." *23 P.' S. at 94. 

in this instant case, assuming without conceding that 

there was a scheme to defraud, the fact still remains that 
the alleged scheme to defraud had nothing to do with the 
mailing of the letters in that the defendants had the list 
of the names before the mailing was done and that the mail¬ 
ing of the prepaid mailers did not add any new element to 
the alleged scheme to defraud and therefore had no connection 
with it. It is respectfully submitted that the railings 
were not sufficiently closely related to the alleged scheme 
to defraud so as to bring defendants' conduct within mean- 

ing of the statute. 

It is urged in the alternative that the defendants 
together with others by an indicant ho. 38889 are charged 
with different offenses in the county of Nassau and the facts 
in the said indictment formed the basis of the within indict¬ 
ment -n that the time, place of occurence and transaction are 
the sai. The offenses charged are identical both in act 
and law. The conviction or acquittal under the indictment 
pending in Nassau County is a bar to prosecution under the 
instant indictment. Although the two indictments do not 
constitute double jeopardy in the technical term of that 
concept but to allow the defendants to be tried twice for 
the same conduct based on the same facts constitute in my 
opinion a travesty of justice. 









CONCLUSION 


Upon the foregoing facts, defendants respectfully 
request an order dismissing the within indictment pursuent 
to RULE 12 (b) (1) of the federal rules of criminal procedure 

on the grounds that the facts alleged in the indictment do not 
constitute a crime under Title 18 U.S.C. Sec tion 1371 and_2 
and on further grounds that since defendants are facing trial 
in Nassau County based on the same conduct it would be wrong 
and unfair to proceed against them on the same facts. 

Respectfully submitted. 


ROBERT RIVERS 
Attorney for Complainant 
Office & P.0. Address 
287 Post Avenue 
Westbury, New York 11590 
(516) 333-3555 
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EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff 


-against- 


STEPHEN LENT and DOMINICK SEMINARA, 

Defendants 


... 


notice of notice 
C riminal No. 74/CR 765 


SIRS: 

PLEASE TAKE NOTICE that upon the annexed affirmation of ALBERT R. PINOS, 

ESQ., the attorney for the defendant, STEPHEN LENT, herein dated January 27, 1975, and 
upon all of the proceedings herein, the undersigned will move at a criminal term for 
notions before the Honorable Judge Bartels held in the Eastern District Courthouse 
located in the Federal Building at Caftan Plaza in Brooklyn, Nat York on the i day 
of F^rw, 1975 at 9:30 A. M. in the forenoon of that day or as soon thereafter as | 
counsel can be heard, for an order allodng the defendant^follcving relief: 

(A) Fdr an order to inspect the proceedings / the Grand Jury to ascertain 
that the evidence presented before that Grand Jury was legally sufficient to establish 

the true bill. 

(B) For an order of discovery. 

(C) For of any and all statements, declarations or conversations or 

recordings of all statements, declarations or conversations aede by the defendant to am 
pblic servant engaged in las enforcement activity or to a person then acting on*-- his 

direction or in cooperation with him. 

(D) Fbr an order directing that the gwernment produce and give defense 

counsel all exculpatory information of whatever form, source and nature that tends to 
exculpate the defendant, either through an indication of his innoceroe or though the 













| impeachment of the government's witnesses. 

(E) For an order suppressing the evidence as being illegally obtained. 

(F) For such other and further relief as to this Court may seen just and 


i proper. 


Dated: Levittown, New York 
January 27, 1975 


Yours etc., 


TO: UNITED STATES ATTORNEY 

Eastern District of New York 
Federal Building 
Brooklyn, New York 11201 


AISERT R. PINCUS 
Attorney for Def., LENT 
Office and P. 0. Address 
2950 Heirpstead Turnpike 
Levittown, New York 11756 
(516) 731-4141 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


■x 


UNITED STATES OF AFRICA, 

Plaintiff 


-against- 

STEPHEN LENT and DOMINICK SEMINARA, 

Defendants 


AFFIRMATION 


x 


STATE OF NEW YORK) 

) SS: 

COUNTY OF NASSAU ) 

ALBERT R. PINCUS, an attorney at law, duly admitted to practice before the 
Bar of this Court, hereby affirms that the following statements are true under penalty 

of perjury: 

1. That he is the attorney of record for the defendant, STEPHEN LENT, hereinL 


2. As such he is fully familiar with the facts and circumstances of the 
matter herein, and submits this affirmation in connection with an omnibus motion for 
certain relief. Ihe relief requested is as follows: 

(A) For an order to inspect the proceedings before the Grand Jury to 
ascertain that the evidence presented before that Grand Jury was legally sufficient to 

establish the true bill. 

(B) For an order of discovery. 

(C) For copies of any and all statements, declarations or conversations 
or recordings of all staterrents, declarations or conversations made by the defendant to 
any public servant engaged in 1** enforcement activity or to a person then acting under 

his direction or in cooperation with him. 

(D) For an order directing that the government produce and give defense 

counsel ail exculpatory information of whatever form, source and nature that tends to 
















- / 


exculpate the defendant, either through an indication of his innocence or through the 

inpeadunent of the government's witnesses. 

(E) For an order suppressing the evidence as being illegally obtained. 

(F) For such other and further relief as to this Court may seem just aj 


proper. 


3. The defendant herein has indicated to your affiant that during the 


period of tine alleged in the indictment, the defendart, although nominally the presi¬ 
dent of Foto Factory, Ltd., was not involved in die day to day naming of the corpora¬ 
tion. The defendant further informs your affiant that during the period of tine 
expressed in the indictment, he had transferred the reins of control of the corporation 
to others, and in fact was not present on or about the premises of Foto Factory, Ltd. 

As such, it is your affiant's firm conviction, the defendant herein was not associated 
with any part of the plan expressed in the indictment, and as such the indictment is not 
proper as to the defendant. 

4. In this regard your affiant is requesting that this Court allow your 
affiant to examine the proceedings before the Grand Jury to determine the sufficiency of 
the proceedings as a matter of law or in the alternative to allow the Court to examine 
the minutes of the proceedings to establish the sufficiency of the proceedings as to the 
defendant, STEPHEN LENT. 

5. Your affiant requests discovery with regard to the following: 

ft ft. (A) The specific amount of each transaction in counts 1 through 50. 

( U , (B) The specific post office or other facility wheie the materials 

enunciated in counts 1 through 50 entered the mails. 

( (C) The date, time and place of each delivery of mail. 

„ .^(d) Your affiant requests permission to examine the materials trans¬ 
mitted through the mails. 

r t (e) To whom and by wtmrn payment was made with regard to the materials 
in counts 1 through 50. 


* fl 





(F) Your affiant requests copies of the credit card sales slips as 


shown in paragraph 8 of the indictment. 

6. your affiant prays that ha be furnished with all written or recorded 

statarents made by the defendant to a public servant engaged in la. enforcement activity 
or to any person acting under direction of such a la. enforcement official, which stata- 
jrents are in the possession, custody ani control of the government, in which are known 
to him to exist, or should in the exercise of due diligence on his part become known to 

him to exist. 

7. The defendant further moves this Court to grant an order compelling the 
government to disclose to the defendant, and in the case of any books, records, papers, 
reports, testimony, statements, [holographs or other tangible items to produce them to 
deliver for inspection and copying by the defendant all evidence in the possession, 
custody arri control of the ymernment, the existence of which is known or in the exer.ise 
of due diligence became known to the government, which material is of an exculpatory 
nature within/^umbra of Brady vs, Maryland, 373 U. S. 83. This evidence, which is 
referred to as "Brady" material is evidence which may be favorable to the defendant, and 
material to the issue of guilt or innocence, or bears upon and could occasionally weaken 
or effect any evidence proposed to be introduced against the defendant by the government 
or bears any material degree to the charge in the indictment, or is relevant to the 
subject matter in the indictment and the prosecution thereunder or. in any manner which 
^ aid the defendant in the ascertainment of the truth. Often, there are quite a numberj 
of witnesses who have furnished statements or information to the government which are 
favorable to the defendant, but who might not he called upon at trial. The statements 
from those witnesses and the information gleaned by the investigation should be turned 
over to the defendant at this point so that those potential witnesses may be interviewed 
by the defense counsel in order tn determine in advance of trial, whether these witnessesj 
are cm the behalf of the defmsdant, and should be called in fact on the behalf of the 





defense. If the defense is forced to wait until the time of trial, it may be too late 
to conduct interviews or to even contact thoee witnesses, or to arrange for those witness 
to be subpoenaed on behalf of the defense. Therefore, it is imperative that He evidence 
in the government's file which is favorable to the defense, be disclosed immediately so 
I that arrangements may be made for these witnesses to be called during the course of the 
trial. The disclosure and production reguested herein should be made without regard to 
whether or not the evidence to be disclosed and produced is deseed to be admissible at 
the tiro of the trial of this action. In view of the fact that the duty imposed upon 
the people by "Brady" Supra to disclose to the defendant information favorable to the 
defendant and that the cfcligation is a continuing obligation, the defendant specifically 
reserves the right tr make additional requests for such material at any time before tna.. 

; / . 8. The defendant has informed your affiant that prior to the tims 
termination of the ocnpany known ae Poto Factory, Ltd. and in connection with a/bank¬ 
ruptcy, the records of said corporation were sealed. The defendant has further informed 
your affiant that he gave nr, one permission, nor does he knot that anyone was given 
permission to examine those bocks and records. As such, it is the defendant's firm 
belief, on information and belief, that the government conducted a search of the premises 
' of P>to Factory, Ltd., and in connection with that search seized certain materials. 

9. In this regard, the defendant detente that the Court order that a 
i hearing be held immediately prior to the trial of this matter to determine the admissi¬ 
bility of the evidence as seized from the premises of Prto Factory, Ltd. 

WHEELUBE, your affiant prays for the relief requested in conscnjioe with 

; i ■ h °~ (LuuMt L_- 

toted: -S mssrrrmsk 





STATE OF NEW YORK.COUNTY OF 


MAltur .-sc.” - , 

.ho undersiuned, am an attorney admitted to practice in the court, of New York State, a 

□. .»*. ^ ««•»>>■ - -* —** "* ,h "" J 

f "n " that: 1 ,h.' .t.orn.v <.f o, ..f ™»-l “‘'h 'h'' «“"*»<•> "™ d 

‘ *—* I have read the annext d .h.T.'in which are stated to be alleged on 

| fF !r£»j£r 2 ^ ....- - .. J — 

^ knowledge, i* hasrd upon the following. 


n„- reason I make tin- affirmation instead of 
l affirm that the foregoing statements are true under penalties of perjury. 

, ( i’nnt d«nrr , name heU»* Munalutr 

Dated. 

STATE OF NEW YORK. COUNTY Of 

being sworn says: 1 am 

. E. ZZZZZZ ........ 

t '-■-"•information and berief. and as to thus.- matters I br l.es. th.m 

T r-t tlf 

I ■— ;■ ™*•..- *•.•■-■ —..... 

» ****■ 


Svs orn to before me on 


< print ti«nrr » name »*!<»** M«nature 


STATE OF NEW YORK. COUNTY OF NASSAU ss: , 

MIQIAEL J. MABCANTANO being sworn says 1 am not a parts to the actum, am os.r 

age and reside at Dix Hills, New York NOTICE OF MOTION 

January 27, 1975 jt, I s ,. n ,d a true cops of the annexed 

On j„ t|„. following manner: 

_ , ..... t ...... *■.. . " .. 

l 5. .« Ju. ...- -. . *•..*.... 

o B, Mo ' 

\ Q l,s delivering tin' same personally to the an.l at the arhlresn s indiea.ed Mow : 

jf Pf.ivra 

UNITED STATES ATTORNEY 
Eastern District of New York 
Federal Building 
Brooklyn, New yOrk 


Sworn to before me on M January 27 ,1. 

Am*. 


I -J 

(l* v V p j 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff 


-against- 


STEPHEN LENT and DOMINICK SEIMINARA, 

Defendants 



NOTICE OF MOTTCN 


Attorney for 


ALBERT R. PINCLS 

Defendant, LENT 


2950 HEMPSTEAD TERN PIKE 
1 EVITTOWV MW YORK 11756 
(516)731-4141 



To: UNITED STATES ATTORNEY 

Attomey(s) for plaintiff 


Service of a copy of the within 
Dated: 




is hereby admitted. 


S 


Attorneyfs) for 


PLEASE TAKE NOTICE 

rn that the within is a (certified) true copy of a 

J O. enter'd m the office of the clerk of the within named court on 

| ENTRY 

- chat an Order of which the with in is , true copy 


19 
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* NOTICE OF 
settlement at 
on 


19 


one of the judges of the within named Court. 
, at M 


Dated: 



Attorney for 


ALBERT R. PINCLS 


2950 HEMPSTEAD TURNPIKE 
l EViriOWV NEW YORK 11756 


To: 


N 912 Cl 


Attorney(s) for 


orrt*. 
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UNITED STATED DISTRICT COURT #■ \nH 1* 
EASTER..'! DISTRICT CP JIEV.' YORK J 


UNITED STATES OP AMERICA 

-agalnst- 

STEPHEN LENT and 
DOMINICK.SEMINARA, 


* . 


Defendant(s) 


NOTICE OP READINESS 
FOR TRI AL_ 

Court Docket No. 

74 CP. 765 


S I R (S) : 


PLEASE TAKE NOTICE that the United States i3 read./ 

fer trial. 

I 3inee the defendant(o) **/aro not in custody a 

• i 

trial date will be requested as soon as the case can te 
reached by the Court, subject to receiving three days’ ad¬ 
vance notice of the actual date for trial. 

Dated: Brooklyn, New York 
January 28, 1915. 

Yours, etc. 

DAVI D G. TRAGER 

nacaro tmxxxxKttxxtt/. , 

. United States Attorney 

Eastern District of New York 


HAROLD J. FI?HJtMAtT 
Assistant U. S. Attorney 


HONORASLB JOHN R. BARTELS 
United States District Judge 

JUufcfcejj3u0isicictja£Jteit..Xnjk.-- 

Attorney(s) for Defendant(s) 

Albert Pincus, Esq. 

2950 Hempstead Turnpike 
Levittown, New York 11756 

Robert Rivers, Esq. 

287 Post Avenue 
Hestbury, New York 11590 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF KINGS 

EASTERN DISTRICT OF NEW YORK, sa: 


MARIA BONADE_ t being duly sworn, says that on the 


d*y of_January_1975-, I deposited in Mail Chute Drop for mailing in the 

U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, City and 

State of New York, a.-NOTICE OF READINESS -EQR TRIAL-- 

of which the annexed is a true copy, contained in a securely enclosed postpaid wrapper 

directed to the person hereinafter named, at the place and address stated below: 

Hon. John R. Bartels --Albert -Eincus-^-Esq-Robert Rivers, Esq. 

U. S. District Judge 2950 Hempstead Avenue 287 Post Avenue 

225 Cadman Plaza East - Levittawn,- N.X—117SR-Westbury, N.Y. 11590 

Brooklyn, N. Y. 11201 


Sworn to before me this 
d*y ° f Jl 





JUANfTA MAYO 

' P ‘ w ". of Now Vwt 

No. 24-4501911 
••ftf.* f in Kinqi C*gnfv 
-. 0 , 



AFFIDAVIT OF PERSONAL SERVICES 


‘"’’ATE OF NEW YORK 
COUNTY OF KINGS 

EASTERN DISTRICT OF NEW YORK, ss: 


__ being duly sworn, says that ha is employed in 

the office of the United State* Attorney for the Eastern District of Now York. That on 
the_day of__ he served a true copy of the annexed 


_on the office of_ 

attorney for . _herein, located at 


__ Borough of-- City of New York, by 

leaving a tin* copy of aame with his clerk or other person in charge of said office. 


Sworn to before me this 
day of 


l.o 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 

DOMINICK SEMINARA and 
STEPHEN LENT, 


AFFIDAVIT 
74 CR 765 


STATE OF NEW 


Defendants. 

FILE’!' 

- - - •*.' C'F.'U 

U. S DISTR'CT CO”V* * D Mr 

YOI^t ) 


COUNTY OF KINGS ) 


|JAN^1 1975 


DAVID A.^f^ULA, being duly sworn, 


deposes and 


says: 

(1) I am a Postal Inspects * employed by the United 
States Postal Service, duly appointed according to law and 
acting as such, and that I am assigned to the above-captioned 
case and I am fully familiar with the facts thereof. 

(2) I am not aware of any property being seized by 
the Federal Government from Dominick Seminara, Stephen Lent 

or Foto Factory Limited, the corporation that they operated in 


1973. 

(3) Pursuant to an order of the Bank ptcy Court 
in the Eastern District of New York (Rudin, J.) certain mail 
matter consisting of prepaid film mailers directed to Foto 
Factory Limited for processing was initially held by the Postal 
Service pending a decision by the Bankruptcy Court as to the 
ability of Foto Factory Limited to process said mailers. Sub¬ 
sequently, the Bankruptcy Court ordered that all such mailers 
held by the Postal Service be returned to their original senders. 

( 4 ) I had the opportunity to examine various documents 
in the possession of Leonard Schwartz, attorney for the trustee 
in the bankruptcy action involving Foto Factory Limited. 

(5) None of the mail matter deta «d by the Postal 
Service nor any of the documents that I examined at attorney 
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n/ 


Schwartz' office were seized from the defendants. 



Postal Inspector 
U. S. Postal Service 


Sworn to before me this 
30th day of January 1975. 



IGA S( MORGAN 
UoUry^.bli h of N.. York 
N“. 74-4501966 

Qualified m Kmqi County 
Commission Expires Merck 10, If 
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affidavit of mailing 


STATE OF NEW YORK 

COUNTY OF KINGS 

EASTERN DISTRICT OF NEW YORK, u 


directed to the person 


Sworn to bofor® ro* thi* 
day of 


affidavit of personal services 

STATS OF NEW YORK 

BOUNTY OF KINGS _ 

EASTERN DISTRICT OF NEW YORK, w: 


DAYJ.D .hi.- K-RKSU LA 


OLSA S. MO*SAN 
N«t«ry Public. $♦••'. of Mm Y«rt 
No. 24-4S0I944 
Qu«lifi*4 in Kinf« Ciiw ly 

tafiirm M«nk Ml IC^ 
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SIR: 

PLEASE TAKE NOTICE that the within 
will be presented for settlement and signa¬ 
ture to the Clerk of the United States Dis¬ 
trict Court in his office at the U. S. Court¬ 
house, 225 Cad man Plaza East, Brooklyn, 

New York, on the-day of-- 

19 _, at 10:30 o’clock in the forenoon. 

Dated: Brooklyn, New York, 

__ 19 - 


.CRIMINAL Action No-7A.-CR-7^5 


UNITED STATES DISTRICT COURT 
Eastern District of New York 


UNITED STATES OF AMERICA 


—Against— 

DOMINICK SEMINARA and 
STEPHEN LENT, 


United States Attorney, 

Attorney for- 

To: 


Attorney for 


SIR: 

PLEASE TAKE NOTICE that the within 

is a true copy of-duly entered 

he»“*in on the-day of- 

;__ in the office of the Clerk of 

the U. S. District Court for the Eastern Dis¬ 
trict of New York, 

Dated: Brooklyn, New York, 

__ 19- 


United States Attorney, 

Attorney for- 

To: 


Defendant. 


AFFIDAVIT 


DAVID G_.__TRAGER_ 

United States Attorney, 

Attorney for JiiSrfts.- 

Office and P. O. Address, 

U. S. Courthouse 

225 Cadman Plaza East 

Brooklyn, New York 11201 

Due service of a copy of the within 
_is hereby admitted. 

Dated: -- 


Attorney for 


rpKC-IM«»7l*7»H 

HAROLD J. FRIEDMAN 
Assistant U.S. Attorney 
5 9 6 - 30 1 2 


Attorney for 
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Preliminary Statement 

Defendants Stephen Lent and Dominick Seminara 
were named in a fifty count indictment in this district 
returned on December 9, 1974. They are charged with mail 
fraud in violation of 18 U.S.C.SS1341 and 2. The indictment 
alleges that the defendants devised and carried out a 
scheme to defraud 12,000 BankAmericard and Master Charge 
credit card holders and three banks. It is further alleged 
that the defendants used the mails to send to these credit 
card holders "prepaid processing mailer"[s] and a written 
statement which made no mention of the fact that simultane¬ 
ous with these mailings the card holders would be charged 
$9.95 on their credit card accounts. As a further part of 
the scheme, the indictment alleges that the defendants did 
charge the card holders' accounts $9.95 each simultaneous 
with the mailings without the knowledge or consent of the 
cardholders. The indictment further alleges that the 
defendants withdrew all but a nominal sum from the merchant 
credit card bank accounts. Finally, the indictment alleges 
that the defendants gave false and misleading statements to 
credit card holders who inquired about being charged $9.95 

on their credit card accounts. 

On December 18, 1973, the defendants and others 

were named in an eighteen count Nassau County, New York 
indictment charging them with forgery in the second degree 
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and grand larceny in the second degree, apparently arising 
in part out of the same transactions as those alleged in 
the Federal indictment. The defendants pled guilty on 
January 3, 1975 to grand larceny third degree, a Class E 
felony. Sentencing is scheduled for February 28, 1975. 

POINT I 

THE MOTION OF DEFENDANT DOMINICK SEMINARA 
Defendant Seminara moves this court for an order 
pursuant to Rule 12(b)(1) of the Federal Rules of Criminal 
Procedure to dismiss the indictment claiming that (A) the 
indictment is uncertain, illogical, vague, indefinite and 
does not set forth an offense known to the law; (B) certain 
property of the defendants was illegally seized and improperly 
presented to the grand jury that returned this indictment; 

(C) since the Nassau County indictment against the defendants 
arises out of the same transactions as the Federal indictment 
that the defendants are subject in fact or at least in spirit 
to double jeopardy; and (D) the mailings of the "prepaid 
processing mailer"[s] as alleged in paragraphs 5 and 6 of the 
indictment and the accompanying written statement is not a 
sufficient basis for mail fraud jurisdiction under 18 U.S.C. 

§1341. 

(A) 

Defendant Seminara's claim that the indictment is 
vague and ambiguous is unfounded. Rule 7(c) of the Federal 
Rules of Criminal Procedure requires an indictment to be 
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"plain, concise and definite" and to contain "the essential 
facts constituting the offense charged." The indictment 
which speaks for itself meets the requirements of Rule 7(c) 
and the defendants have been given fair notice of the charges 
against them. I Wright, Federal Practice and Procedure 5123; 

1973 Pocket Part, p.50. 

(B) 

Defendant Seminara alleges that the government 
illegally seized property from the defendants and then 
introduced this evidence before the grand jury. While the 
exclusionary rule does not apply to grand jury proceedings. 
United States v. Calandra , 94 S.Ct. 613, 620-21 (1974) in 
this case there was no property seized by the gr/ernment 
that was introduced before the grand jury. See affidavit 
of inspector David A. Krasula, United States Postal Service, 

annexed hereto. 

(C) 

The Federal indictment which may have arisen out 
of the same tiansactions as the Nassau County indictment 
clearly does not place the defendants in double jeopardy nor 
is it in violation of the due process clause. 

The United States may prosecute a defendant under 
Federal law for acts which the defendant is being prosecuted 
for under State law. Abbate v. United States, 359 U.S. 187 
(1959)j United States v. Lanza , 260 U.S. 377 (1922) . Indeed 
this very court held precisely the same way in United Sta tes 
v. Wapnick , 198 F. Supp. 359 (E.D.N.Y. 1961), affirmed per 
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curiam 315 F.2d 96 (2d Cir. 1963), cert, denied 374 U.S. 

829, rehearing denied 375 U.S. 871, rehearing denied 383 
U.S. 923 (1966). 

While the Nassau County indictment is predicated 
on banks being defrauded, the Federal indictment focuses 
on the use of the mails on a nationwide basis in furtherance of 
a fraudulent scheme and the Federal indictment is directed 
at preserving the integrity of the United States mails. 

(D) 

Defendant Seminara claims that the use of the mails 
as alleged in paragraphs 5 and 6 of the indictment is not 
sufficiently closely related to the alleged fraudulent scheme 
and thus there is no violation of 18 U.S.C. §1341. The fact 
that the defendants chose to and in fact did use the mails to 
send the "prepaid Processing mailer"[s] and the written state¬ 
ment set forth in paragraphs 5 and 6 of the indictment to lull 
and confuse the victims into believing that they would not be 
charged any money when in fact they were charged $9.95 without 
their consent or knowledge, is a clear violation of 18 U.S.C. 
§ 1341 . United States v. Sampson , 371 U.S. 75, 80-81 (1962). 

See United States v. Maze , 94 S.Ct. 645 (1974) where a 
contrary result was reached where the defendant used stolen 
credit cards at several motels. There, the motel operators, 
not the defendant, used the mails "for the purpose of executing 
such a scheme or artifice." 94 S.Ct. at 651. In the case at 
bar, it is alleged that "for the purpose of executing such a 
scheme or artifice" the defendants used the mails as set forth 
in paragraphs 5 and 6 of the indictment. Under Maze, if the 
allegations of the indictment are proved there ir a violation 6 






of 18 U.S.C. §1341. 


POINT II 

THE MOTION OF DEFENDANT STEPHEN LENT 

Defendant Lent demands that he be allowed to 
examine all grand jury testimony to determine if the 
indictment was legally sufficient. It is well settxed 
that there is a very strong presumption that an indictment 
was properly returned. Costello v. United States, 350 U.S. 
359 (1956) I Wright, Federal Practice and Procedure §111 
p. 201. Defendant Lent has not shown any grounds "that 
may exist for a motion to dismiss the indictment because of 
matters occurring before the grand jury oS required by 
Rule 6(e) of the Federal Rules of Criminal Procedure. A 
bare demand to inspect grand jury minutes, which must be 
kept secret absent a compelling interest, is insufficient 
to compel an order that the grand jury minutes be turned 
over to the defendant. As the Supreme Court noted in 
Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 

400 (1959), "The burden ... is on the defense to show that 
•a particularized need' exists for the minutes which out¬ 
weighs the policy of secrecy." See also U nited State s v. 
Procter and Gamble Co. , 356 U.S. 677 (1958). Defendant 
Lent has failed to show that any particularized need exists 
for the grand jury minutes which would outweigh the need for 
maintaining the secrecy of such minutes. 






7 


\_ 

CONCLUSION 


The motions of the defendants should be 


denied. 


\ 

Respectfully submitted, 

DAVID G. TRAGER 
United States Attorney 
Eastern District of New York 


HAROLD J. FRIEDMAN 
Assistant U. S. Attorney 
(Of Counsel) 
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(3) . That on January 31, 1975, the following exchange 
is recorded in the minutes between the Court and HAROLD FRIEDMAN, 
Assistant U.S. Attorney: 

MR. FRIEDMAN: I am just waiting for Mr. Rivers-- 

THE COURT: You tell him that he is going 

to get a bill of particulars 
and he is also entitled to 
statements and exculpatory 
evidence and I don't know what 
he means by "evidence Illegally 
seized." 

(4) . That on Monday, June 23, 1975, the offices of 
ROBERT RIVERS and ALBERT PINCUS received through the mail copies 
of three (3) letters, allegedly statements made by the defendants 
and notice of other material which Is now, on the eve of trial, 
"available for your Inspection." (See copies of letters and 
envelope annexed hereto and Incorported herein as Exhibits "A" 
through "F". 

(5) . That the Assistant U.S. Attorney explains this 
delay with the excuse that the letter from defendant SEMINARA 
"has recently come to my attention." That the said letter is 

dated November 15, 1973 (Exhibit "A"). 

(6) . That counsel for the defense has personally met 

with U.S. Attorney, DAVID TRA6ER on this matter and that on 
separate occasions counsel has met with Assistant U.S. Attorney 
HAROLD FRIEDMAN on this matter and on none of these occasions 
was any mention made of the newly produced evidence. 


/ * 





(7) . That In light of the new evidence received by 
the office of ROBERT RIVERS on June 23, 1975 , the very day before 
trial of the action, the defense finds it necessary to evaluate 
the meaning of the evidence which was thrust upon us and formulate 
a theory of defense In order to respond to that evidence. 

(8) . That the evidence received by this office on 
the eve of trial may throw a new light over the defense theory 
vis-a-vis the alleged personal involvement of the defendant 
DOMINICK SEMINARA. 

(9) . That the defendants have exercized due diligence 
In attempting to secure any statements such as those attached, 
but are surprised by the action of Assistant U.S. Attorney HAROLD 
FRIEDMAN. That counsel cannot safely conduct the defense of 
DOMINICK SEMINARA without a reasonable time to Investigate the 
alleged letter by him. 

(10) . That unless the defense is granted a reasonable 
time to adequately Investigate and evalute the material thrust 
upon us on the eve of trial, the rights of the defendant DOMINICK 
SEMINARA will be unreasonably prejudiced and he will be denied 
his constitutional right to be Informed of the charges against 
him, to have a reasonable opportunity to prepare to meet such 
charges, and to a fair trial, which are guaranteed by the Fifth 
and Sixth Amendments to the Constitution of the United States. 


/ -V 
>- 














WHEREFORE, the defendant DOMINIC SEMINARA prays the 

Court for an adjournment of the trial of this cause until July 

8, 1975, or for such other reasonable tile as the Court may order 

Dated: Westbury, New York 
June 23, 1975 

Yours, etc., 


ROBERT RIVERS 
Attorney for Defendant 
Office 4 P.0. Address 
287 Post Avenue 
Westbury, NY 11590 
(516) 333-3555 


























UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


UNITED STATES OF AMERICA, 

- against - 

STEPHEN LENT AND DOMINICK SEMINARA, 

Defendants . 


AFFIDAVIT 


.X 

STATE OF NEW YORK) 

COUNTY OF NASSAU ) &:> - 

DOMINICK SEMINARA, being duly sworn, deposes and says: 

That I am a defendant in this action and make this 
affidavit in my own behalf. 

That I have read the motion for adjournment and the 
allegations and statements therein contained are true. 

That I was away from home on Monday, June 23, 1975, and 
returned late that night and have not spoken to my attorney 
prior to this date, Tuesday, June 24, 1975, concerning the 
"evidence" he received on Monday, June 23, 1975. 

That the motion for adjournment is made to enable my 


attorney and myself to confer and prepare a defense and to secure 
the rights guaranteed by the Fifth and Sixth Amendments, and that 
the motion at bar is not made for the purpose of vexation or delay 















/ 


y 



itcb (State* department of 3Ju*ticc 


UNITED STATES ATTORNEY 

Easton District or Niv York 
Keder/ i Build.no 
BROOKLYN. N. Y. 11801 


June 20, 1975 


New York 11590 


Re: U.S. v. Stephen Lent and 

Dominick Seminars 
74 CR 765 _ 


Dear Mr. Rivers: 

The enclosed letter from Dofflinick Seminara 
to the Federal Trade Commission has recently come to 
my attention. 

In addition, I wish to inform you that we 
have in our possession three (3) metaV cebinets con¬ 
taining Master Charge and BankAmericard sales slips 
previously in the possession of the Nassau District 
Attorney's Office. These sales slips are available 


Very truly yours, 

DAVID G. TRACER 
United States Attorney 


ccx Albert Pincus, Esq 
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November 15» 1973 

Federal Trade Commission 
New York Regional Office 
22nd Floor Federal Bldg. 
26 Federal Plaza 
New York City, New York 
Atins Mr. Angelo Presti 


10007 


Dear Mr. Presti, , , , . 

Enclosed are the dispositions on all of the complaints you sent 

me on November 12, 1973. Apparently, most of the complaints cross¬ 
ed in the mail with the methods of satisfaction (either by refund 
or shipment). As to the orders relative to the mi:; up of the in¬ 
troductory offers, we feel thau this will definitely be under con¬ 
trol in a relatively short period of time. We are zeroing in on 
the list involved. We are in the process of mailing the enclosed 
letter, which will hopefully assist us in retrieving-±he prepaid 
offers as well as clearing up the consumers’ accounts. Incidentally, 
the enclosed letter is a revision of the one I gave you when you 
were here. This was done at the request of the BankAmericard ban]; 
we are working with. As to orders received relative to unshipped 
merchandise, I am in the process of cleaning them up as quickly as 

p033i kil # other consumer complaints are under my direct surveillance 
and please be rest assured, I will do my utmost to make sure each 
and every consumer ha 3 been completely satisfied. As you know, I 
am also organizing the photo lab in order to properly process the 
incoming films as fast as possible. I have tackled that problem 
and am three quarters of the way there. 

Mr. Presti, I certainly appreciate your patience and under¬ 
standing in this matter. I will not disappoint the Commission. 

I have also tried to contact the Nassau County Office of Consumer 
Affairs and the Better Business Bureau in the hope of giving them 
a clear understanding of what is happening. It seems my willing¬ 
ness to cooperate is being ignored in those areas and I really 
cannot understand why. 

At this juncture, I basically am concerned in serving the 
interests of the consumer; therefore, you have my full, complete 
cooperation. 

Sincerely, j 

^ ———■** 

Dominick ^eminara 

President 


DS/ds 


■ 
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name 

Susan Rice 
Alfred Fressola 
Joseph Vlittbrcd 
Rev. John Pressey 
Dave Pintwas 
J.R. Yot?i 
Mrs. C.S. Florio 
David VJelborn 
Anne Marie Redente 
Irwin Perton 
A.B.C. Whipple 
Martin Blumenthal 
S. Wallach 
Anthony Schmid 
Mrs. Claire Hunt 
William O'Connell 
Grace Drumm 
MorresAllalouf 
H. Lowenthal 
Dennis Petty 
Albert Capone 
Gerald Hoffman 
Marc Nemeth 
William Johns 
Ralph McCoy 
John Hamilton 
M. Seidner 
Anne Marie Redente 
B. Pappas 
John Jung 
Shaun Haa3 


DISPOSITION 

Check refunc ll/8/73f #141 
Check refund 11/8/73» #142 
. Check refund ll/8/73» #143 
Check refund 11/9/73* #138 
Check refund lO/l2/73» #4481 
Merchandise shipped 11/9/73 
Film tracer sent ll/lO/73 
Film sent 10/15/73 
Merchandise shipped 11/9/73 
Merchandise shipped 11/9/73 
Film tracer sent ll/l4/75- 
Film tracer sent 11/14/73 
Film tracer sent ll/l4/73 
Check refund ll/l5/73» #180 
Check refund ll/l5/73» #181 
Check redund ll/l5/73» #182 
Check redund ll/l5/73»# 183 
Check refund ll/l5/73» #184 
Chec krefund ll/l5/73f #185 
Chec k refund ll/l 5/73* #186 
Check refund ll/l5/73> #187 
Check refund ll/l5/73» #188 
Check refund ll/73/l5» #189 
Check refund ll/l5/73» #190 
Check refund ll/l5/73» #191 
BankAmericard credited ll/l4/73 
Master Charge credited 11/14/73 
Account credited ll/i4/73 
Master Charge credited ll/l4/73 
Master Charge credited 11/14/73 
See attached letter 














lid ward Jaster 
Hillaim O’Connell 
Gerald Aubin 


Master Charge credited October 19 
Master Charge credited 10/24/73 
Merchandise shipped ll/l 5/73 


Sincerely, 


l'js 7,/t.' 

Sriint.Rpnazza 


Donna Scuoteguazza 
Customer Service 




240 MAPLE AVENUE, ROCKVILLE CENTRE, N.V. 11670 








!. *•«’. *y 




L 4.-Ji U ^a»J d » 

FTA^'rc; v :^ 

U-vTic»M/ 



November 15» 1973 


Mr. S. Haas 

471 Warbler tene 

Madison, Wisconsin 


Dear Mr. Haas, n ft +ter from you to the Attorney 

W ® V~ h r the Federal Trade Commission. Vie would like 

General through the Federal , but been unable 

to get the matter C ^ r i1rSer^Tou dS not specify the type 

to locate your greatly appreciate it if you 

^Cly-relhe type°of 1 film atVe bottom^this letter 

and send it bac k to mji attention. 

Thank you for your cooperation. 



cc/ Federal Trade Commisssoin 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


UNITED STATES OF AMERICA, 
-against- 


MOTTON TO DISMISS INDICTMENT 


-against- --’'df'l P p (J 

c J[ t No. 74CR 765 

STEPHEN LENT and DOMINICK SEMIN^JPSk ptSTwCI COU* • 

M. ^ 

Defendants. JUN 2* 1975 


Now comes the above-named defendant, STEPHEN LENT, by his 
attorney, ALBERT R. PINCUS, upon the affidavits of ALBERT R. PINCUS, 
counsel for defendant, LENT, sworn to the^'^ayof June, 1975, and upon 
the affidavit of STEPHEN LENT, sworn to the c?<3^day of June, and 

Upon the indictment and all the pleadings and proceedings in this action, 
and moves the Court for an order requiring the United States Attorney for 
the Eastern District of New York, to show cause before this Court at 


room 


of the United States Court House, 225 Cadman Plaza East, 


Borough of Brooklyn, City, State and Eastern District of New York, on the 


day of 


, 1975, at 


o'clock in the forenoon of that 


day, or as soon thereafter as counsel car be heard, why an order should 
not be made quashing and dismissing each count of the indictment upon the 
ground that by indicting the defendant herein, STEPHEN LENT, and waiving 
indictments against two other officers of Foto Factort Ltd. who were give 
the opportunity tc appear bebre the Grand Jury, that the Grand Jury 











proceeded on a path of invidious discrimination and selective enforcement 
against STEPHEN LENT by not allowing him to appear before the Grand Jury 
after he had been promised the same by the United States Attorney. 

Sufficient reason appearing therefor, let service of a copy 
of tnis order, together with the affidavit upon which the same is based, 
upon the United States Attorney for the Eastern District of New York by 

P.M. on , 1975, be deemed good and sufficient service. 

Dated: Brooklyn, New York, 

v/wt * 1975. 


United States District Judge 












UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-against- 

STEPHEN LENT and DOMINICK SEIM INARA, 


AFFIDAVIT 


Cr. No. 74CR 765 


Defendants. 


STATE OF NEW YORK) 


) ss: 

COUNTY CP NASSAU ) 

* 

ALBERT R. PINCUS, being duly sworn, deposes and says: 

1. That he is the attorney for STEPHEN LENT, one of the 
defendants in the above entitled case, against whom indictment No. 74CR 

: MMi 

765 charging the defendant with viilation of Title 18, United States Code, 
Sections 1341 and 1342, alleging mail fraud was filed in the Eastern 

District of New York, on December 9, 1974. 

2. The indictment was based upon invidious discrimination 

and selective enforcement. 

(a) On November 13, 1974, defendant, STEPHEN LENT, 
was mailed a subpoena directing him to appear before the Federal Grand 
Jury on November22, 1374. See annexed hereto Exhibit A. 

(b) On November 19, 1974, Harold J. Friedman, an 
Assistant United States Attorney in the office of the United States 
Attorney, Eastern District of New York, corresponded with your deponent 
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with respect to the subpoena. See Exhibit B annexed hereto. 

(c) That in the interim period between November 13, 

1974 when the subpoena was issued and when the indictment was handed down 
on December 9, 1974, two other officers of Foto Factory Ltd. testified 
before the Federal Grand Jury. 

(d) That on December 6, 1974, your deponent wrote a 
letter to Harold J. Friedman, Assistant United States Attorney for Eastern 
District of New York confirming conversations had between us on December 5; 
and December 6, 1974. 

' That in the third paragraph of said letter on 
December 6, 1974, it was stated: "This will also confirm the fact that 
my client's appearance was waived by your office in lieu of the enclosed 
affidavit". See annexed hereto Exhibits C,(letter of December 6J and 
D, (affidavit of defendant, LENT.) 

(f) That prior to waiving his appearance the United 
States Attorney's office had agreed to pay for defendant's, LENT, trans¬ 
portation from Florida, where he is being treated for psoriasis (see 
Exhibit E annexed), to New York in order that he appear oefore the Grand 


(g) That on December 11, 1974, HarDld J. Friedman, 
the Assistant United States Attorney, handling this case, again correspond* 
i/ith your deponent, who responded on December 23, 1974, regarding Mr. 

[jent's affidavit. See annexed hereto Exhibit F and Exhibit G. 
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(h) That in fact while the United States Attorney was 
considering Mr. Lent's affidavit and waiving his appearance before the 
Grand Jury, the Grand Jury had already indicted defendant, LENT, and his 
co-defendant on December 9, 1974, while waiving indictments against two 
other corporate officers. See Exhibit H annexed hereto. 

(i) That defendant, LENT, was in fact never given the 

opportunity to appear before the Grand Jury. 

(j) That by discriminating against defendant, LENT, 

by not allowing him to appear before the Grand Jury and waiving indictment 
against the two other corporate officers, the requirements of Yick Wo v^ 
Hopkins 118U.S.356, 6S.Ct.1064,30 L.Ed. 220 (1885) have been satisfied. 

In that case it was stated: 

"Though a law be fair on its face and impartial 
in appearance, yet, if it is administered by 
public authority with an evil eye and unequal 
hand, so as practically to make illegal dis¬ 
criminations between persons in similar circum¬ 
stances, materiel to their rights, the denial of 
equal justice is still within the prohibition 
of the Constitution." 

This position was later reaffirmed in Skinner v. Oklahoma ex rel.Williams^ 
316 U.S.525, 62S.Ct. 1110,1113,86 L.Ed. 1655 (1942). Additionally, it has 


been held that 


"When the law lay f. an unequal land on those 
who have committed intrinsically the same 
quality of offense and sterilizes one and not 
the other, it has made as am invidious dis¬ 
crimination as if it had selected a particular 


_ 


__ ■ . 
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v. State of Florida , 379U.S.185, 85S.Ct 
13 L.Ed.2d 222 on remend 172 So.2d 460 


Henderson, 337F. Supp.35 (Dist.Ct.La, 1972),it 


was held 

"Underlying principle of equal protection of laws 
is applicable to actions of prosecutors and public 
officials." 

(k) Based upon the fact that all of the suspected 
individuals were in the san class and participated in similar ways in 
the alleged violation of the law, the Grand Jury by indicting only Lent 
and one other co-defendant and waiving indictments against the others 
whr. i-n fart- featifv before the Grand Jury, thri Grand Jury followed a 


deviate path of invidious discrimination and selective enforcement. 

(1) That in view of the above decisions, it is clear 
that a defendant is always entitled to at the very least, equal protection 
of the law and therefore cc-ual opportunity to protect himself, and this 
right was not given to this defendant and he was in fact deprived of his 
^..>1 nrnfaH'lmi under the law. which should have the effect “f rendering 


H&G • WHEREFORE, your deponent respectfully prays that the 
Court dismiss the indictment and grant such other and further relief as is 


Sworn to before me this 
day of June, 1975 


*2** Russo 

*"■*•** see g mi. 














UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

-against- 

STEPHEN LENT and DOMINICK SEMINARA, 

Defendants. 


AFFIDAVIT 


Cr. No. 74CR 765 


STATE OF NEW YORK) 

) ss: 

COUNTY OF NASSAU ) 

STEPHEN LENT, being duly sworn, deposes and says: 

1. That he is the defendant in the above-entitled action 
and as such is fully familiar with the facts and circumstances in the 
within action and submits this affidavit in support ofthe instant motion 
for an order dismissing the indictment on the grounds that it is invidious 

discrimination and selective enforcement. 

2. That your deponent was informed by his attorney that a 

coimnunication wa. received from Harold J. Friedman, A.ai.tant United State, 
Attorney repeating certain information with regard to the bu.ines. 
operation, of Foto Factory, Ltd. aa can be .een by the accompanying ex¬ 
hibit. and affidavit of your -deponent', attorney. Thi. information wa. 
promptly furni.hed to the United State. Attorney in affidavit form end 
subsequently further information which wa. reque.ted by th. United State, 
attorney was also submitted without delay. ^ 














3. That there was also made known to your deponent the 


fact that the United States Attorney might wish to have this defendant 


appear before the Grand Jury to testify with respect to the corporate 


attorney was that the questions which might be asked at the Grand Jury 


by your deponent if available to him or within his 


5. That as a matter of fact, your deponent was informed by 


his attorney that since he was now residing in Florida that the United 


States Government would pay for the cost of his flight here to appear 


efore the Grand Jury as it would any other case of a witness residing 


6. That your deponent wishes to state unequivocably that 


e has at all times been ready, willing and able as well as continually 


available to appear before the Grand Jury to give testimony as requested 


in the subpoenas served upon deponent's attorney. However, deponent was 


iever in fact given the opportunity to appear before the Grand Jury and 


stead the Grand Jury indicted your deponent and the co-defendant, SEM: 


7. That it seems to your deponent that the taking of the 


estimony from the other two officers of the corporation and not permit tin 












your deponent an opportunity to be heard was in fact invidious and 
discriminatory and deprived him of his right of equal protection under 
the laws and was, therefore, in violation of the protection guaranteed 
by the Constitution of the United States. 

8. That it is interesting to note that the Grand Jury 

1 

apparently indicted your deponent prior to receiving the information re¬ 
quested from your deponent in the subpoenas issued by the United States 
Attorney so that your deponent was in fact'not given an opportunity to be 
heard in any manner either in person or by affidavit and the fact that 
the United States Attorney gave that opportunity prior to that indictment 
being issued to the remaining officers of the corporation deprived your 
deponent of his rights under the Constitution. 

9. That in view of the discriminatory practice against 
your deponent on behalf of the united States Attorney's office and the 
Grand Jury which in and of itself is an arm of the prosecution, your 
deponent has in fact been denied equal protection of the law which pro¬ 
tection was granted to the remaining officers who were in fact permitted 


to testify. 


WHEREFORE, your deponent respectfully requests that the 


instant motion be granted in all respects and that the indictment now 
pending against your deponent be dismissed cn all counts based upon the 
discrimination practiced upon him by the prosecution in this case and 
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Vnitrft Btatrirt Court 

FOR THS 


Stephen Lent 4 
o/o Albert K. Pineue, Esq. 
29S0 Hempstead Turnpike 
Lovlttovm, New York 11756 


United States of 


This subpoena is issued on application of tbs 

Harold J. Priednan 
Assistant U.8. Attorney 
212-596-3012 


LEWIS ORGEb 
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Jluitrli States pepnrtmrnt of Justice 

UNITED STATES ATTORNEY 

Eastern District ok New Yoiix 
Federal Building 
BROOKLYN. N. Y. 11201 


November 19, 1974 


Albert K. Pincus, Esq. 

2950 Hempstead Turnpike 
Levittown, New York 11756 




i 




Re: Grand Jury Investigation 

nf Foto Factory Ltd. _ 

Dear Mr. Pincus: 

iled to yoS h in e which C yoM? client^stephe^Lent, 

“ directed to epp|er before the Federal^rand^^ 

th^foilowing^items*in^Schedule A of the subpoena, 

1. The names of all companies and 

. customer*! is tt^including^bu^not 3 limited to computer 

lists. 

2 Any and all customer lists including 

but not limited to.computer prints ou ^ l^and Y 
Foto Factory Ltd. between January 1, 1972 

November 15, 1973. 


Very truly yours, 

DAVID G. TRAGER 
United States Attorney 


By: Harold J. Fcjeoman 

Assistant U.S. Attorney 
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UNITED STATES DEPARTMENT OF JUSTICE 
l KITED STATES ATTORNEY 
EASTEFN DISTRICT OF NEW YORK 
FEDERAL BffllLDING 
BROOKLYN, NEW YORK 11201 

ra: Grand Jury Investigation of Pobo Factory* Ltd. 
DOT:HJF:dc 
F. 741*387 

Att: Harold J. Friednan 

Assistant U. S. Attorney 

Dear Mr. Friedman: 

Confirming our telephone conversations of Deaentoer 5th and Daoanbar 6th 
relative to the above, this will confirm the fact that ray client Stephan 
Lent 111 exercise his constitutional right against self-inc±indnation 
and answer no questions before the Grand Jury other than the questions 
appearing in the original subpoena and your letter of Noraenbsr 19th which 
augmented same. * 

The answers to those questions are contained in the en cl o s ed affidavit of 
Mr. Lent which is self-explanatory. I am sincerely sorry that we aould 
not have been mere help to you in this matter and I am asrtain that you 
realize that ny actioniio far the protection of my client. 

This will also confirm the fact that ny client’s appearance was waived 
by your office in lieu of the enclosed affidavit. 

Thank you for your cooperation. 

Vary truly yours* 
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OTOE or NEW TOK ) 

oocnw or suppouc ) SS! 


SUBPHQJ IBTt, being duly 


and says: 


1. That your deponent la the person named In & certain subpoena dated! 
Novenber 13, 19*74 issued by Harold J. Friadkoan, Assistant 0. S. Attorney 
requesting deponent's ap^eerenoe or. Novenber 22, 1974 before the Grand Jury 

♦ 

at Cadtaen Plaza East to give testimony regarding the following items: (l£ny j 
and all checks drawn on the aooount of Foto Factory, Ltd. at the Bark of 

i 

Delaware, Wilmington, Delaware between Deoaefcer 1, 1973 and January 1, Wt.j 
(2) Any and all bnk st ate me n ts on the aooount of Foto Factory, Ltd.., Bank 
of Dal—are, Wilmington, Delaware be twee n September 1, 1973 and January 1, 


2. That this subpoena 


later aufrne n t ad by e letter of Nowenber 


19, 1974 firm Assistant U. S. Attorney, Harold J. Friedknan, to Albert R. 
Pircus, your deponen t 's attorney toques ng: (1) the nmnee of all ocnpanies 
and individuals who furnished FOco FActoory, Ltd. with customer lists 


Including but not limited to oonputer lists. (2) any and all customer 1 
including but not limited to cseputar print-outs issued by Fbto Factory, 


Ltd. between January 1, 1972 and Ncverber 15, 1973. 


3. that subsequently, the data of ay 


was adjourned to 


6, 1974. 


4. That X am informed by ay attorney taht Assistant 0. S. Attorney, 


Harold J. Frisian informed ay att orney that it would not bejMaaesacy for 
ma to app—«• as X give the answers to the above questions in this 

affidavit and refute to answ er any further questions other than' those man- 


affidavit and refute to answ er 
timed in the jatpoea. 

5. That aooord i ngly the 


to the aforesaid questions 


Questions (l) and (2) - My only knowledge of the checks, berk 


of the 


to an attorney 


of the cor p or a tion. X 


co r pora tion 


that thay 


turned 


the creditors in the barkrqptoy 


so turned 


and do not recall the 


the books and 
nmaa of* the el 


creditors. 


i 





















February 18, 1975 


TO WHOM IT MAY CONCERN 


SUBJECT: Stephen Lent 


This patient is currently under treatment for psoriasis. He is re¬ 
ceiving mycophenolic acid, an investigational drug, as part of a 
two-year evaluation of this agent iifthe treatment of psoriasis. 
Participation in this investigational program requires close super¬ 
vision with frequent visits for evaluation of therapeutic effects and 
adjustment of dosage. Should he continue to do well on this present 
therapeutic regimen it might be continued for as long as two years. 


Sincerely 


Edward C. Gomez, M. D., Ph. D 


ECG/mm 
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UNITED STATES ATTORNEY 

eastern District op New York 
Federal Buildino 
BROOKLYN. N. Y. 11801 


December 11, 1974 


Mr. Albert R. Pincus, Esq. 
2950 Hempstead Turnpike 
Levittown, New York 11756 


U.S.A. v. Foto Factory Ltd. 


Dear Mr. Pincus i 

We are in receipt of your letter dated 
December 6, 1974, and Mr. Stephen Lent's affidavit 
of that date. If you examine Item 2 of the under¬ 
signed's letter to you dated November 19, 1974, you 
will note that it requires that Mr. Lent furnish 
any and all customer lists including but not limited 
to computer print-outs used by Foto Factory Ltd. 
between January 1, 1972 and November 15, 1973. 

In Mr. Lent's affidavit he does not 
indicate that he is in possession 6f any of the 
materials listed in # Item 2. Pursuant to our under¬ 
standing, we ask that Mr. Lent include in his affi¬ 
davit whether he is in possession of any of the 
materials listed and if so, that he produce these 
materials to this office. 

Very truly yours, 

DAVID G. TRAGER 

United States Attorney 


By: Harold J. Friedman 

Assistant U.S. Attorney 


> 





Uhl tad Statas Attorney 
Eastern District of New York 
Federal Building 
Brooklyn, New Yack 11201 


re: U.S.A. v. 1 
JWR:RJF:dc 
F. #741387 
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UNITED STATES DISTRICT CCERT 
EASTERN DISTRICT OF MEN YORK 


UNITED STATES OF AMERICA 

- against - 

STEPHEN LENT and 
DOMINICK SEMINARA, 

Defendants. 


* 

faJU, X 

kv n ty rC ~ 

• ( v '■> 

Cr. No.__ 

(T. 18 u.S.C. SI2.41 and 

S2) /$%. 


THE GF.AND JURY CHARGES: 


COUNTS ONE THROUG H F IFTY 

1'. During all times material herein. Koto Fectr-y 
Ltd. was a corporation duly organized ana existing vndar the 
law.', of the State of Delaware and was engaged in t.ha business 

cf processing or developing photographic film at *240 Maple 

* 

,V.i.rac, Rockville Centre, New York. 

2. During ail tines material herein, the de¬ 
fendant Stephen Lent, did serve as President and was a 
director and stockholder of Foto .Factory Ltd. 

^ 3. During all times material herein, tho de¬ 

fendant Dominick Seminara, did serve as Treasurer and was a 
director and stockholder of Foto Factory Ltd. % 

4. On or abrfut, and between September 15, 1973, and # 
October 30, 1973, within the Eastern District of New York, 
the defendants Dprainick Seminara and Stephen Lent did unlaw¬ 
fully, wilfully and knowingly devise and intend to devi3e a 

• •. , 

scheme and artifice to defraud approximately 12‘,000 BankAmer ic.arJ 
and MasterChargo credit card hoi dot. throughout the United 
States, as vail as the Chase Manhattan Bank t.’.A., the National 
Bank of North America and the First National City Eank, and 
to obtain approximately $ 120 , 000 . from •:ri <1 hank” by means 



iW-r# 






T W 1 


♦* 











* 



of false and fraudulent proi.-nscrs, representations and 
premises, v/cll knowing at the time th. t the pretenses, 
reDresentations and promises v/ould b:- ar.d were false and 
fraudulent when made. 

5. It was part of the scheme and artifice to 
defraud that the defendants Dominick Derr.inara and Stephen 
Lent did knowingly and fraudulently c'-use to be prepared and 
sent through the mail, envelopes for film processing (de¬ 
signated "Prepaid Processing Jlr.iler") to person-, whom they 
knew to be HankAmcricard and P-nstcrCle-vge credit card holder" 
without any prior knowledge or consent of the credit card 
holders. 

6. It was a further part of the scheme and 

artifice to defraud that the defender.•, : Dominick Pcnineru 

0 

and Stephen Lent did knowingly ar.d fraudulently cause to be 
prepared and included with i ke ’’Trope.’d 1’roce:;--Ln.j Kail*?r Is]", 
a written statement setting forth the following representation 
* MOSEY PAC?: CTIAPASTKr 

Enclosed-is your assortment of prepaid Poto 
Factory mailers. One for 12 exposure color film, 2 for 20 
exposure color film and one for 20 exposure elide film or 
Supper 8 movie film. 

When you are^ ready to develop your film, simply 
fill out name and addr*ess and enclose film - £ T .’WD KO MO SEY - 
these are prepaid mailers. 

* We are certain you will enjoy dealing direct with 

the Foto Factory. Be sure not to lose cr destroy these 
mailers. They are worth $22.10. 

7. It was a futther part joT .the scheme and 

V 

ar.ifice to defraud that the defendants Dominick Serainara 
and Stephen Lent did knowingly and fraudulently omit end 
conceal from the written statement, cuoted in paragraph 6, 
the fact that each account of the credit* card holders was 
being simultaneous]y charged ?9.9S with the mailing of each 


of the "Prepaid Processing bailor[j] ". 

8. It was a further part of the s?Wi» and artifice 








Ch 


-}■ 

/' 


• 4 . 


■VI. 
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lid knowingly and fraudulently cause o: .7 i t c rd sail t ips, 
each in the sum of $9.93, to bo prepared. !--t • j . J . 
credited to the bank account:- of To to Factory T, r. ..ained 
at Chase Manhattan Bank 11.A., National H ods c , th America 
and First National City Bank. 

9. It was a further part of t •: • 

artifice to defraud that the defendants 
and Stephen Lent did knowingly ar.d fraud.-' 
withdrawal of all but a nominal sum of i . i 
aforesaid ban.’: accounts of Foi-.e Factory 1 
basis. . r . j - 

10. »* It was-^further .part* of tr»f v 
to defraud that the defendant? Fo.ri.ni'.-' • 

Lent did knowingly ar.d fraudo : cr.tly 
given, a false and misleading c;:planau- 
holders who inquired about the reason • 
been charged $9.9b, in that the credit . 
that their accounts had been mistakenly - 
of a "computer error". 

11. On or about the dates he 
within the Eastern District of Mew York, :• , 

Dominick Srminara and Stephen I.c.nt, fo* 
executing the aforesaid scheme and artif. ... t: 
attempting to do so, did unlawfully, wi.l fw 1 •• 
place and cause to be placed in post off: •? ' . 

depositories for mail matter, the aforepaV 

• , v* 

Mailer Is]" and accompanying written eta: • 
and delivered by the United St.* fct.T For... ... 
lation of Title 18, United States Codr, feetic 

as hereinafter set forth in Ccor.ts .One •' 

0 

COUNT D AT E APP/ FSB' ' 1 .* 

.September 21.• J.973 Cavitl f -iru .~ 

2*1 /.rod.cr.' circle 

Oakl ~> 2 , '.. j . t* 


and 

ilrninora 
ause the 
■ the 
daily 

; and artifice 

• * j. *- ft 

• }*■, -. * * 

*, car J 
: ? Ivks 

•:c r ' Id 
the xonult ' 

:t forth, 
dan to 

icaud, and 
knowingly 
.vahhorixr-d 
.' i Processing 
be sent 
in vio- 
i'il and 2, 


1 
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COUNT 

DATE 

ADDRESSEE 



2 

September 28, 1973 

Lawrence H. Tomlinson 

20B01 Olympian Way 




• 

Olympia fields, III. 60261 


, 

3 

September 30, 19 73 

Edward R. Dearnley 

23131 Port 

St. Clair Shores, Mich. 48082 



4 

September 30, 1973 

Janes E. Esposito 





The English Village 

Bldg. 4 Apt. AS 

North Wales, Pa. 19-154 



5 

September 30, 1973 

Ann Mario Redcmte 

90 Colchester Dr. 

Plymouth, Mass. 02063 



6 

October 1, 1973 

Leon Goodman 

75 Lenox -Road n.4 

Brooklyn, New York 11226 


1 

7 

October 1, 1973 

E. M.‘ Robertson 


- 



Newton, Pa. 129-10 

0 



8 

October 2, 1973 

Mrs. Arthur G. Cohlcr 




0 ' 

1874 Barone Rd. 

Palm Springs, Calif.. 92262 

i ^ 


9 

October 19 73 

Seymour Johnson; Jr. 

• 




1216 Pr .ncotr.n St. 

Tacoma, Wash. 9 8466 



10 * 

October 2, 1973 

Cary Voshu-g 

Box 469 

1 

m 



Ticonderoga, M.Y. 12883 


• 

u 

October 4, 1973 

Julius Pines 

7E Crescent Rd. 



c 


Grecnhelt, Md. 20770 



12 

October 5, f973 

Wendcl D. Boggs 




• 

694 N. King St. 

Xenia, Ohio 45305 



13 

©ctober 5, 1973 

£ 

Leslie J. Kriss 

35 Jerome Avenue 

Hicksville, N.Y. 11801 



14 

October 5, 1974 

i 

H. Metzger 


# 



2595 Standford 

Boulder, Colo. 80302 


• 

. 15 

Ocotber 5, 1973 

Joseph Stevenson 

3; 7? Kentucky Avenue 



r ■ 


P itimor’e, Maryland 21213 



16 

October 9, 1973 

K n C. Chaiken 




, 

8 oan r me P.oad 

C. lie; ".h, Maine 09002 

• 


17 

October 9, 07 3 

t 'f * * « O * ; * .. ■> 

H: C!> 

1 u. Mv/berry 

t: •. r nn III. 92701 07 



18 

October 9, 197 

P •‘••act P 

C 1 "i r * r . C k 

J J ii * V i) 'll** 



f. • - -• ■* 

V .*.X •» . % A161L" - 
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20 

21 

22 

23 


• 24 


25 

26 

27 

28 
% 

29 

T 

30 

31 

.32 

33 


34 










ADD1.1S 

October 10, 1973 Clayton Cro.n 

c/o Carolyn Croon 
R.F.D. West Kingston 
Rhode Island, 02892 


October 10, 1973 

October 11, 1973 

• » “ . 

October 11, 1973 

October 11, 1973 

October 12, 1973 

October 12, 1913 

October 15, 1973 

October 16, 1973 

October 16, 1973 

October 17, 1973 

• * 

Octobbr 17, 1973 

i 

October 17, 1973 

October 18, 1973 

October 18, 1973 

October 18, 197’ 


Charles Lazare 
439 Nancy Dr. 

Baton Rouge, La. 70815 

S. D. Klct2icn 

299 Branch Brook Dr. 

Belleville, N.J. 07109 

Bernard Teppcr 

299 Bennett Avo., Apt. 3C 

New York, N.Y. 10040- 

Dona Id Tom 

181 Waverly Place - 1 
New York, N.Y. 10014 

J.L. Fry 

3178 Wer.dovor Dr. 

Toledo, Ohio 43606 

• 

Sam Wnrsoff 
19 Mirror Lake Rd. 

Spring Valley, N.Y. .10977 

Andrew BaldUcci 
36 Glen Brook Dr. 

Prospc-ct Hgts, Ill. 60070 

Ralph Kraft 
Box 6 3 

Jamestown, N.D. 58401 

Clarence Lewis 
6631 W. 83rd St. 

Los Angeles, Calif. 90(^45 

Henry Adams 

789 Clifton Road 

Bethel Park, Pa. 15102 

Herbert L. Corey 
11 Amherst Drive 
Massapequa, N.Y. 11758 

J 

Peter Parafin 

24534 Greenbrier 

12. Detroit, Mich. 48021 

M. Gi Dalgleish 
2600 Pige View Dr. 
Fortuna, Calif. 95540 

Km. Lemley 

4426 N.E. 17th St. 

Ronton, Wash. 98055 


Anthony K. 0b3t 

1260 Car in 

-rvUi , »..J. C3S7A 






v. 


r 7 


October 13, 1973 


October 19, 1973 


October 19, 1973 


October 19,- 1973 


October 19, 1973 


October 19, 1973 


October 19, 1973 


October 22, 1973 


October 23, 1973 


October 24, 1973 


October 24,. 1973 


October 25, 1973 


October 25, 19*?3 


October 25, 1973 


October 25, 1973 


AD ne.r F.~rr: 

Charles Sheehan 
267 High Street 
Middle-town, Conn. 06437 

Kora Hackett 
45 Bin St. 43 
Quincy, Ha. 02169 

Jules H. Stern 
2.162 Batchelder St. 
Brooklyn, N’.V. 11229 

R. J. Stewart 
P.O. Box 185 
long Eciich fir. 

Beach Haven, H.J. 08008 

J.B. Thurran 

2024 So. 18 St. 

liew Castle, Ind. 47 362 

S. Vanov 

3790 Stoughton Rd. 
Collegeville, Pa. 19426 

j. Vestal 

3519 Cornell PI. 

Cincinnciti, Ohio 45220 

Frances Gollcr 

S4-40 hi*-*:’ e Heck Pkwy. 

Little Neck, H.Y. 11362- 

Juit M. Divot 
p-.O. Box 1039 
Tacoma, Wash. 984Q1 

Fred L. Grant 
4615 Hunt P.d. 

Cincinnati, Ohio 

W. Brad Schlcgcl 
821 S. Broad St. 
Lar.sdale, Pa. 19446 

Wendell B. Boggs 
694 K. King St. 

Xenia, Ohio 45385 

Wm. J. Brodsloy 
1820 Rcdondeln Dr. 

San Pedro, Calif. 90732 

Bruce J. Killer 
13- Doe Lane 
. Malvern?, Pa. 19355 

John Peev'ds 
3264 Clifton Ct. 

Palo Alto, Calif. 94303 


A TRUE BILL. 
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maictment 

tfHl tM&No. CR 765 , car 19 74 

UNITED STATES OF AMERICA 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 


-against- 

STEPHEN LENT and DOMINICK SEMINARA, 


|w x.-'. Z 1 ? 5 




Defendants 





MOTION TO DISMISS INDICTMENT 
and supporting AFFIDAVIT? 


ALBERT R. PINCUS 

Attorney for Defendant STEPHEN LENT 

2950 HEMPSTEAD TURNPIKE 
LEVITTOWN. NEW YORK 11756 
(516) 731-4141 



To: 

Attorney(8) for 

Service of o copy of the within ,s hereby admitted. 

Dated: 

Attorney(s) for 

_____ _ _ ■ ■■ - . . - -r rr- ■ ■ ■ -7^ =3g====:.^=.^=S 


PLEASE TAKE NOTICE 


□ 

notice of 

ENTRY 


that the within is a (certified) true copy of a 

entered in the office of the clerk of the within named court on 


19 


|—I that an Order of which the within is a true copy will be presented for settlement to the Hon. 

'—‘ one of the judges of the within named Court, 

NOTICE OF 
settlement at 

rm 19 , at M• 


Dated: 


Attorney for 


ALBERT R. PINCUS 


To: 


2950 HEMPSTEAD Tt RNPIKF 
LEVITTOWN. NEW YORK 11756 























UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ORDER OF SUSTENANCE 


US. A 


f '"Vrt'0%0 N.t 

VnC*co«'" t0 ' 


Plaintiff ^ 


oS'« c ' 


jyV-'V 




- vs - 

Ki t- e-»J r A ^.V 

iC Defendants) 


File Number 


• ORDERED that the Marshal supply proper sustenance to 
the (/4) jurors empaneled in the above entitled case, and 
to the (—) U. S. Deputy Marshals in attendance thereon. 


DATED: Brooklyn, New York 


JiMr SO 

COFr'ct 

^ /*c rt?/**'**'* * 
Ui.hC.H. CCAX^s/OK! 

±7 f>v/r>v ettrt*A>t?z*‘f) 


U . s. « D . J 


* r 


( MOTE: Strike th» inapplicable word.) 




V. 


\ 







UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ORDER OF SUSTENANCE 


V.C A. 


S. 

.S, 


s \ r> 


^ - X 

• A 

\.V 
c 


Plain 


- VS - 

^TC- PHc~ KJ Utl N* T 

l^cr’fvA 


x 


v 




^ v 

,».C< 


File Number 


ORDERED that the Marshal supply proper sustenance to 
the (/Y) jurors empaneled in the above entitled case, and 
to the ( -2-) U. S* Deputy Marshals in attendance thereon. 


DATED: Brooklyn, New York 

■J..L // /97S- 

' ) 


U.S»D.J. 









UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


I*'FILMED_| 

' ORDER OF SUSTENANCE 


t/.\ & 


'Ll. S~nl& *!?'■ •'?. ft 
♦ " vr «**?•&*, 


Plaintiff ' ,u t i - /J/j Jt- J<-/C/f X.- 

vs _ r/ #£/Uf File Nu® 13 ®* 

sieftrL *'' PJt ■ . 

j7C*rn/v/c A Defendants) “**• 


ORDERED that the Marshal supply proper susten n 
the (//) jurors enpaneled in the above entitled case, and 
to the ( 7) U. S. Deputy Marshal, in attendance thereon. 


DATED: Brooklyn, New York 



' U.S.D.J* 


ike the inapplicable word B ) 


(MOTE: Str 

















UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


- X 


ORDER OF SUSTENANCE 

AND/-OR “EODGIRG 


.p f ^ ^ -- 

U 1 S-A Plaintiff L | 5 DlSL::CT V Cot',U£ E .) NY 76 ^ 

.^File Number 

^ JUL 1,1975 

P(.rn,4//CK a ) T|yf iy 

.. p*:::::::::::::: 

lodging- 

• ORDERED that the Marshal supply proper sustenance to 

the </l) jurors enpaneled in the above entitled case, and 
to the U. S. Deputy Marshals in attendance thereon# 


DATED: Brooklyn, New York 





u . s.• D . J 


(MOTE: 


Strike th~ inapplicable word,) 
























UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 


~4fc-X (n *' r l}*> 


: M 9 


J 19?S 


: PM. 


STEPHEN LENT AND DOMINICK SEMINARA, 

Defendants. 


MEMORANDUM OF LAW 


ON THE BEHALF OF THE DEFENDANT, STEPHEN LENT 


ALBERT R. PINCUS 
2950 Hempstead Turnpike 
Levittown, New York .117 56 
Attorney for Defendant 
516-731-4141 















UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


MEMORANDUM 


STEPHEN LENT AND DOMINICK SEMINARA 


Defendant is charged with mail fraud in violation of 
18 United States Code Sections 1341 and 1342. The indictment 
alleges that the defendant devised and carried out a scheme to 
defraud credit card holders by sending to them prepaid pro¬ 
cessing mailers and charging them $9.95 simultaneously with 
the mailings without the knowledge or consent of the credit 
card holders. 


1. It has been held that in a prosecution in viola 
tion of the mail fraud statutes that the government must show 
some actual injury or hcirm was contemplated by the schemer. 
United States v. Regent Office Supply Co., 421 F2d 1174 (2nd 


Cir. 1970) 

2. Numerous federal courts have held that intent to 
defraud is an essential element of mail fraud and that the 


burden is upon the government to prove it existed. United 














- 2 - 


States v Sparrow , 470 F2d 885, (10th Cir. 1972) Cert, denied 
411 US 936, 93 S.Ct. 1913, 36 L. Ed2d 397. 

3. Good faith is complete defense to mail fraud. 

New England Enterprises Inc, v United States, 400 F2d 58 (1st 
Cir. 1968) 

4. Fourth Amendment guarantees extend to protecting 
the mails from unreasonable search and seizure. Ex Parte 
Jackson , 96 US 727 (1878). 

POINT I 

DEFENDANT HAS NOT VIOLATED THE MAIL 
FRAUD STATUTES AS frO ACTUAL HARM OR INJURY 
WAS CONTEMPLATED ON HIS BEHALF 

In any prosecution for violation of the mail fraud 
statutes the Government must show that some actual injury or 
harm was contemplated by the schemer. It is not enough merely 
to show an intent to deceive, united States v Regent Office 
Supply Co. , 421 F2d 1174 (2nd Cir. 1970). The purpose of the 
scheme must be to injure. Horman v United States , 116 F350 
(6th cir. 1902). 

In the case of united States v Regent Office Supply 
Co., the defendants while being prosecuted for violating 
18USCA1341 went so far as to offer a stipulation showing that 
false representations were made and that they were made by de¬ 
fendants' agents with knowledge of their falsehood. The con- 







V 



sequence of the transaction of which the untrue statements 


and property. In dealing with the stipulation the court 


"an intent to deceive, and even to induce, may 
have been shown; but this does not without more 
constitute the "fraudulent intent" required by 
the statute." United States v Regent Office 
Supply Co., supra, at 1181. 


It is clear that in the present case there could not 
have been any harm contemplated for the value of the pro¬ 


cessed mailers was substantially more than $9.95. As pointed 


out in United States v Regent Office Supply Co 


1181 


"If there is no proof that the defendants ex¬ 
pected to get "something for nothing," Harri»o n 
v United States, 200F662 (6th Cir. 1912) or 
that they intended to get more for their mer¬ 
chandise than it was worth to the average cus¬ 
tomer, it is difficult to see any intent to in¬ 
jure or to defraud in the defendant's falsehood 


There is no question that the defendant was transferring to 
every customer valuable mailers for which the consideration 
received by the defendant could not be called anything but 


POINT II 


GOVERNMENT HAS NOT PROVED DEFENDANT, STEPHEN LENT 
LAD INTENT TO DEFRAUD AS REQUIRED IN VIOLATIONS 


As is noted in numerous cases it is the burden of 
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the government in mail fra^d violations to prove that the de¬ 
fendant had an intent to defraud. Intent to defraud is an es¬ 
sential element of mail fraud. United States v Sparrow 470 F2d 
885 (10th Cir. 1972) cert Denied 411 US 986, 93SCt 1913,36 
Led2d397 (1972); United States v Jones , 425F2d 1048 (9th Cir. 
1970) cert, denied 91 S. Ct44, 400 US 823.27 L.Fd2d 51; United 
States v Shipp , 359 F2dl85 (6th Cir. 1966) Cert, denied 
385US903.87 S.Ct 213.17 LE2d 134 (1966); United States v. Kyle 
257 F2d 559 (2nd Cir. 1958); United States v Gassomier , 

7 F.R.D. 712 (D.C. Del. 1943). 

As was held in United States v Reese , 96F.Supp 913 

(D.C. Pa. 1951), 

"Under the mail fraud statute, defendant need 
not have profited from his scheme in order to 
here violated the law, but he must have 
intended to deprive his alleged victims of 
something of value." 

The defendant, Stephen Lent, herein did at no time 

have such an intent to defraud and the government has been unable 

to prove one. The introductory offer ($9.95 mailer) upon 

which the violation is based was one of which the government 

alleges consisted of a mailing 50 customers who had pre— 

viously purchased from the company. The introductory offer 
— 

consisted of four prepaid photo envelopes with a value of 
$22.10 but sold at $9.95. The company's officers were at all 
times willing to service their customers. In fact all 


* 








MBBHHU 


were refunded by the company if the merchandise was not 
wanted or subseauentlv developed. 

The only real problem arose wherein the postal 
authorities seized certain sacks of mai] and returned tbe 
mailers to the customers even thouoh the conpanv o*f->cers 
agreed to process the film. 

T 7hat we conclude with therefore is that ttere 
was no intent to defraud at all, onlv a dissatisfied con¬ 
sumer left with undeveloped, film because of the interference 
of governmental authorities. At a]1 times the defendant 
herein and others were ready, willino, and able to remedv 
this unfortunate incident which if anythin^, was onlv a 
poor business judgment and nothing more, '"he defendants at 
all times pursued a policy w^icb included refunds to cus¬ 
tomers who did not request the merchandise or who were 
dissatisfied with it. As it was held in State v war^is , 
313SW2d ff4 .f70 (Sun. Ct. Mo. 1050): 

"An intent to defraud indicates a 
purpose or design to deprive someone 
of lawful right, interest., or 
property by fraudulent means and 
is in consistent with an intent 
to return property to its owner." 

Additionally, it was held in Harrison v m n jted 

States, 200FPK2.f7O (fth Cir. 101?) where literature c*ted 


.___ 



) 
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that refunds would be given if customers were dissatisfied 


with purchased vacuum cleaners that: 


"The promise to refund the purchaser's money 
if made in good faith and taken in connection 
with the literature here used could leave no 
room for the conclusion that the scheme 
upon the whole was one of defraud." 


POINT III 


defen dant was no part of scheme OR ARTIFICE 
TO D E FRAUD But ae^ EP IN COMPLETE WOP FAITti 


In United States v Corlin, 44 FSupp 940 (D.C. 


Cal 1942) it was held that: 

"A scheme or artifice to defraud meant to 
form some plan or devise some trick to per¬ 
petrate a fraud upon another". 

In this case, the defendant, Stephen Lent, not 
only did not devise such actions but the good faith of the 
defendant in the plan or transactions involved herein con¬ 
stitute a complete defense which he may assert under 18USC1341. 
i This doctrine, that good faith is a complete defense to mail 
fraud, is long standing and widely recognized. New England 
Enterprises Inc, v United States , 400F2d 58 (1st Cir. 1968), 
Steiger v United States , 373 F2d 133 (10th Cir. 1967); 

S parrow v United States , 402 F2d 826 (10th Cir. 1968); United 
States v Diamond, 430F2d 698 (5th Cir. 1970); Hoffman_v 
United States , 353 F2d 188 (10th Cir. 1965); Coleman v United 
States, 167F2d 837 (5th Cir. 1948). 
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As stated in Point II, had it not been for the 
unlawful search and seizure of the mail by postal authorities, 
all the prospective consumers would have been satisfied and 
hence the defendant was at all times acting in the utmost good 
faith by working at his best to reconcile the above business 
problems. 


POINT IV 

AS A RESULT OF THE UNLAWFUL SEARCH AND SEIZURE 
OF DEFENDANT'S MAIL THERE CAN BE NO CONVICTION 
EW~ANY VIOLATlbN UNDER THE MAIL FRAUD STATUTE - 

The protection against unreasonable search and 

seizure of one's papers or other effects guaranteed by the 

Fourth Amendment extends to their presence in the mails. As 

pointed out in Ex Parte Jackson , 96 US727,733 (1878): 

"Letters and sealed packages of this kind in 
the mail are as fully guarded from examination 
and inspection, except as to their outward 
form and weight, as if they were retained by 
the parties forwarding them in their own 
domiciles. The constitutional guaranty of the 
right of the people to be secure in their 
papers against unreasonable searches and 
seizures extends to their papers, thus closed 
against inspection, wherever they may be. 

Whilst in the mail, they can only be opened 
and examined under like warrant, issued upon 
similar oath or affirmation, particularly 
describing the thing to be seized, as is re¬ 
quired when papers are subjected to search in 
one's own household. No law of Congress can 
place in the hands of officials connected with 
the postal service any authority to invade 
the secrecy of letters and such sealed 
packages in the mail; and all regulations 
adopted as to mail matter of this kind must 
be in subordination to the great principle 
embodied in the Fourth Amendment of the 
Constitution." 


> . 
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Thus, first-class mail cannot be seized and retained, nor 
opened and searched without the authority of a search warrant. 

It has been stated by one court: 

"that heavy public reliance on the mail 
requires its security until actual re¬ 
ceipt by the addressee. One mailing a 
first-class letter should expect and be 
assured that the letter will be safe 
from unreasonable searches and seizures." 

State v Stubka, 461 P2d (Ct of App. Ariz. 

1965T: 

But the Supreme Court in a more recent opinion, 
United States v Van Leeuwen , 397 U.S. 249 (1969) asserted 
that first class mail is not beyond the reach of all inspect¬ 
ing and is subject to detention when the situation warrants it 
In the Van Leeuwen case the defendant mailed two 12 pound 
packages of gold coins at Mt. Vernon, Washington, near the 
Canadian border, to addresses in California and Tennessee 
under circumstances arousing suspicion such as the fact that 
the return address on the packages was a vacant housing area 
of a nearby junior college. It should be noted that the 
atmosphere in Van Leeuvun was akin to a customs search and 
that where customs is involved there must of necessity be 
more delay than in the ordinary transmission of the mails. 

See United States v Sadrzdeh , 44GF2d 389 (9th Cir. 1971). 

The Supreme Court held that the detention of the mail for a 
period of 29 hours in order to obtain the search warrant 
needed for itj inspection was not "unreasonable" within 
the meaning of the Fourth Amendment. 


• • - 








But as pointed out in United S tates v. Outland, 
345F. Supp. 1250 (1972/ detention of mail at some point 
could become an unreasonable seizure of "papers or effects 
under the Fourth Amendment. United Sta tes v Outland involved 
a prosecution for importation and possession of marijuana. 

The two packages in question were taken from the ordinary 
course of mail by an employee of the International Mail 
Division for purposes of a test to determine the contents of 
the packages. The government held the packages for 85 days 
after discovery of the alleged marijuana, then requested two 
search warrants and delivered the packages to the addresses 
prior to executing the warrants. The court held that under 
Van Leeuwen a lapse of 85 days of the facts of the instant 
case would have been held unreasonable. The court went on 
to say that "what occurred was an example of official law¬ 
lessness which cannot be tolerated in a civilized society." 

It should be noted that in the Outland case the 
defendant asserted that the governmental authorities violated 
two federal criminal statutes: 18 USC Statute 1702, which 
forbids the obstruction of correspondence and 18 USC Section 
1703, which forbids postal employees from improperly delaying 
opening, or destroying mail. The court said that although 
it is possible, on the facts presented, that the authorities 
violated the statutes, the search and seizure procedure 
followed was so defective that the Government would not pre¬ 
vail even if it were found not to have violated the above J 



cited statutes. 


In the present lawsuit not only do we not have 
the suspicous circumstances that are a requisite for the de¬ 
tention of first-class mail, but there is also the fact 
that no warrant was ever obtained to justify the search and 
seizure of the mailers in question. The use of the mails is 
not a privilege but a right which cannot be denied without 
due process of law as guaranteed by the Fifth Amendment. And 
to seize the mail restrains communication before it has been 
found fraudulent. Until such a determination the communication 
should fall within the ambit of the First Amendment. Mr. 

Justic Holmes in Milwaukee Pub. Co. v Burleson , 225 US 407, 

437 (dissenting opinion), said that "the use of the mails is 
almost as much a part of free speech as the right to use our 
tongues." Thus a seizure without a warrant may be regarded 
as a prior restraint on freedom of speech. 

Earlier legislation permitting summary impounding 
of allegedly obscene materials did not authorize summary im¬ 
pounding of allegedly fraudulent materials. Act of 
July 27, 1956, Ch. 755, Sections 1, 70 Stat. 699. Bills 
which would have permitted summary impounding of fraudulent as 
well as obscene material failed of passage in the 82nd Congress, 
1st session (H.R. 174). Instead Congress enacted 39 USCA 
Section 4007 (now Section 3007) which stripped the Postmaster 
General of his power to issue interim order for any period 
and directed him to seek such an order in a federal district 


1 
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court. 39 USCA Section 3007 authorizes the district court 
upon a showing of probable cause to believe Section 3005 
(false representations) and Section 3006 (unlawful matter) 
are being violated to enter a temporary restraining order 
directing the detention of defendant's incoming mail pending 
conclusion of administrative proceedings under 39 USCA 3005, 
3006. While it is submitted that these sections involve 
administrative proceedings and not criminal actions it is un¬ 
likely that Congress would have required a temporary restrain¬ 
ing order to be conditioned on a showing of probable cause, 
but at the same time would have intended that the detention of 
mail permanently in the criminal law suit could be issued 
without any hearing at all. Furthermore, the validity of 
Section 3007 is doubtful since the provision on which it is 
based was held violative of the First Amendment because it 
lacked adequate procedural safeguards. See Blount v Rizzi , 



400U.S. 410.(1971). 


I 


The seizure of the mail was not necessary for 
the effective policing of the mails. While the seizure of the 
mail might prevent the fly by night operator from absconding 
with his profits it deals just as harshly with the innocent 
businessman who is only seeking to complete a lawful trans¬ 
action in good faith. And since one's conduct may give rise 
to punishment under 18 USCA Section 1341 and Section 1342 the 
postal authorities can obtain the arrest and detention of the 

accused to prevent flight before trial. M 


\ 

( 






CONCLUSION 

The federal indictment is directed at preserving 
the integrity of the united States mails. It is ironic that 
this is the avowed purpose of the mail fraud statutes and 
that the mail was illegally seized and searched. Adequate 
provisions existing for delaying delivery until the attain¬ 
ment of a search warrant, the search of the mailers must be 
deemed illegal and hence any conviction improper. See People 
v Moraitis , 63 Misc. 2d 344 (Suffolk County Court 1970). 

Moreover there was no actual harm or injury con¬ 
templated by the defendant and any conviction would be im¬ 
proper under the pertinent statutes. 

Additionally because there was no intent to de¬ 
fraud and since defendant at all times acted in good faith 
there eould be no violation of the mail fraud statute. Hence, 
defendant, Stephen Lent is not guilty of violating Section 
1341 and 1342 of Title 18 of the united States Code. 

Respectfully submitted, 

albert r. pincus 
A ttorney for Defendant, 
Stephen Lent 
2950 Hempstead Turnpike 
Levittown, New York 11756 
516-731-4141 
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STATEMENT OF FACTS 


The Federal Grand Jury of Kings County on the 9th 
day of December, 1974 indicted the above-named defendants 
un< ^ er ^-8 U.S.C. 1341 and 2 . The said indictment stems 

from the operation and organization of Foto Factory Ltd. by 
the defendants. 

The basis of the indictment is that on or about 
and between September 15, 1973, and October 30, 1973, the 
defendants devised a scheme to defraud a certain credit 
cardholder and in furtherance of the scheme defendants 
fraudulently caused to be prepared and sent through the 
mail, envelopes for film processing to certain credit 
cardholders without disclosing that each account of the 
credit cardholders was being simultaneously charged $9.95 
with the mailing of each of the "prepaid processing mailers." 

It is the contention of the defendants that their 
conduct does not constitute the crime charged and further 
that v.iw defense of "good faith" has been established as 
a matter of law. 




It is alleged that on or about and between 
September 15, 1973, and October 30, 1073, the 
defendants' knowingly devised and intended to devise 
a scheme and artifice to defraud certain persons by 
means of false and fraudulent pretenses, knowing ' 
at the time that the pretenses and promises were 
false and fraudulent when made, and that as part of 
this scheme to defraud their customers, the defendants' 
caused to be sent through the mails certain "Prepaid 
Film tailors" to former credit card customers. 

The prosecution has failed to show an intent 
to defraud existing in the minds of the defendants'. 

The memorandum sent out with the $9.95 offer speci¬ 
fically indicates that the mailers were of value 
and that the customer's money would he refunded. 

There was no representation that the service would be 
free of charge. Although the wisdom of the promotion 
is questionable, this fact docs not per se render the 
defendants guilty of mail fraud. As was said by the 
Court in the case of S tei ger v. U.S., 373 F, 2d 133 
(10 th Cir.) 

"The fact that the scheme, viewed 
in retrospect, would be regarded 
as impractical and visionary by 
reasonable persons of ordinary 
judgment and prudence does not 
defeat a defense of good faith, 
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if tiie defendant asserting 
such defense actually believed 
that the plan was practical 
and would succeed." 

The prosecution lias attempted to fathom the intent 
of the defendants by calling and examining former 
employees of Foto Factory Ltd., However, a review 
of their testimony shows tnat on cross examination, 
each one admitted that it was the policy of Foto 
Factory Ltd. to honor the money back guarantee and 
to otherwise satisfy any customer who had a com¬ 
plaint. This testimony, elicited from the prosecutor’s 
own witnesses, establishes with clarity the good 
faith of the defendants and the truthfulness of their 
representations. The significance of this testimony 
becomes evident when one considers tnat "good faith" 
h.(S been held to be a complete defense to a mail 
fraud prosecution. BEC K v . ll.S.^ 3C5 F 2 d 595; 

DURLAND v ^_U ._S^ L 161.ILS^ 306, 16 S. Ct. 508, 40 L. 
hd. 7U9; FRANK_v^J2.S^ r _220_F^_2J_599^JlAWLLY_v : _JJI^S : _ t 
133 F_2d 966 ; COL!) _v ^ U . S . _36 _F _2d _l_o ^ rOLEr 'A:. _v ^_U LL 
167 F 2d 3 37, 

In tin; case of WillTLl.LAI) v. II.S. , 245 F 335, 396, 
tiie Court said: 

••*** lore than 100 witnesses were 
introduced, each of whom testi¬ 
fied that the agent had, by 
statements, led him to believe 
that lie would, at the end of six 
months be able to secure a loan 


j ' -* 
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of $1,000.00 from the company 
at 5 per cent interest." 

The proof presented in the case at har is 
greatly inferior to the quantity and content of the 
proof in the Whitehead case. In the case at har, 
fewer than a dozen "consumers" testified, and 
their ta.’es were generally not even inculpatory, 
not being out of pocket or induced iy any false 
representation to lose any money. 

The Court in the case of S PARP.OW v . U.S., 

402 F2d_3 26, said that, 

"It is apparent that this 
defense and the statutory 
intention which is an essential 
element of the offense arc both 
related to defendant's objectives 
and purposes." 

In the case at bar, what arc the objectives 
and purposes of the defendants? Merely to market 
a successful product by guaranteeing the customer's 
satisfaction or else providing refunds. In this 
regard, the Court's attention is referred to the 
letter from Foto Factory Ltd. to its customers, 
which letter was put in evidence by Mr. Friedman and 
road as follows: 

"Dear Customer: 

Recently you may have received 
a "special introductory offer" of pre¬ 
paid filn-processinp envelopes valued 
at $22.10, which would cost you $9.05. 






IVe have discovered an error in 
our computer printout since nailing 
the offer to you. As a result of 
that error, the offer was incorrectly 
mailed to some customers who had not 
requested it, and charges were pro¬ 
cessed to their ’’aster Charge or 
HankAmericard accounts. If you were 
unable to use these items, we would 
appreciate the return of the merchandise. 
Upon receipt of this merchandise and 
if your account was among those in¬ 
advertently charged we will issue a 
credit to your account. Uowcver, i> 
you are waiting for a film order or 
processed pictures, please speciiy at 
tiic bottom of this letter. Please list 
below your name, address and credit card 
account number in the space provided 
below. A self addressed envelope is 
enclosed for your convenience. Very 
truly yours, Foto Factory." 

Furthermore, there are marked in evidence, 
newspaper advertisements clearly defining the $9.95 
offer. It cannot be asserted with accuracy that the 
defendants intended anything other than to provide 
their professional services to all those who received 
the four film mailers. It may have been ignorant or 
wishful thinking which caused the defendants to fail 
to perceive that some consumers would object to the 
mode of billing, but we submit that the defendants 
gave every effort to satisfy each customer, thereby 
exhibiting good faith. 





CONCLUSION 


Upon the foregoing facts, defendants respect- 
fully request an order dismissing the within indictment 
on the ground that the prosecutor has failed to prove a 
prima facie case against the defendants and that the 
defense of "good faith" has been raised and not rebutted 
as a matter of law. 
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In th« pretence of the attorney for the government 
the defendant appeared in person or this date — 


However the court advised defendant of right to counsel and asked whether defendant desired to 
have counsel appointed by the court and the defendant thereupon waived assistance of counsel. 
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I_I WITHOUT COUNSEL 


WITH COUNSEL 


not ourcrv 


NOLO CONTENDERE 


i i GUILTY, and the court being satisfied that 
there is a factual basis for the plea, 


/ I_| NOT GUILTY. Defendant is discharged 
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the defendant, with another, did unlawfully, wilfully & knowingly 
devise and Intend to devise a shheme and artifice to defraud approxi¬ 
mately 12,000 Bank Amerlcard & Master Charge credit card holders 
throughout the U.S. aa well as the Chase Manhattan Bank N.A.,the 
National Bank of North America and the First National City Bank, and 

$120,000 from said banks by means of false 
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months imprisonment and two (2) years and seven (7) months 
probation, but consecutively to defendant's present State 
sentence. Also imposed on each of counts 46 through 50 is a 
fine of $500 totalling $2,500. Execution of sentence is 
stayed pending appeal. 


to obtain approximately 
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The court asked whether defendant had mrf 
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shal or nther qualified officer. 














/ 



United States District Court for 
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Judge .. 

. 


The court noting that Robert Rivers, Esq. 
is counsel of record for Dominick Seminara and Albert Pincus, 
and being advised as to the progress of the appeal and that 
notice of appeal was filed on Septebmer 19 , 1975 

IT IS HEREBY ORDERED that a copy of the transcript 
of testimony shall be filed with the Clerk of the District 
Court on or before October 15, 1975 

IT IS FURTHER ORDERED that the record be docketed 
on or before October 2, 1975 


IT IS FURTHER ORDERED that if the record is not 
docketed by the time directed, the appeal shall be dismissed 
forthwith. 


IT IS FURTHER ORDERED that the appellant may, without 
further order of the court, remove the record for purposes of 
preparation of the appellant’s brief and appendix, provided, 
that the record is returned to the custody of the court on or 
before the date set for filing the appellant's brief. 


IT IS FURTHER ORDERED that the brief and appendix of 
appellant be filed on or before November 14, 1975 


IT IS FURTHER ORDERED that if appellant's brief or 
appendix is not filed by the time directed, the appeal shall 
be dismissed forthwith. 


IT IS FURTHER ORDERED that the United States file 
its brief on or before December 15, 1975 „ 

IT IS FURTHER ORDERED that the argument of the appeal 
be ready to be heard during the week of December 22, 1975 


* is counsel of record for 
Stephen Lent 


A. DANIEL FUSARO, 
Clerk 


Dated: September 25, 1975 


Esq. * 


A • 
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THE COURT: Are you ready for trial, 

Mr. Pincus? 

MR. PINCUS: Yes, I am. 

THE COURT: Are you ready for trial, Mr. 
Friedman? 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: Where is the attorney who repre¬ 
sents Seminars? 

MR. PINCUS: I don't know. I did speak 

with his office yesterday. He said he would be here. 
THE COURT: That's Mr. Robert Rivers. It is 

now five after ten.. z think we 'll give him a little 
leeway to appear. In the meantime, while waiting 
for him, I think we ought to discuss your motion. 

MR. LENT: Thank you. 

THE COURT: Which I must say is against the 
rules inasmuch as we told you all motions should 
be made by January the 17th, and now at the morning 
of the trial you serve the Government and tJhe Court 
with a motion. 

MR. FRIEDMAN: I'm sorry, I haven't received 
any papers. 

MR. LENT: I know this. 

THE COURT: This case is going to trial, 

Mr. Pincus. I have read your papers. Don't you 
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think the Government is entitled to e copy of your 
motion papers? 

what, in effect, he says is that you are, 
or rather the prosecutor and the United States 
Government is not applying the law in an equal 
manner, but by failure to indict, two other alleged 
participants in this fraudulent scheme, have been 
guilty of discrimination inasmuch as the words 
of a 1942-case, Skinner v. Oklahoma, the United 
States Supreme Court laid an unequal hand on those 
who committed intrinsically the same quality of 
offense and sterilised one and not the other. You 
thus made an invidious discrimination as if it had 
selected a particular race, a nationality. That's 
the first basis of the motion. 

The second is that you would not permit 
Mr. Lent to appear before the grand jury, and in that 
respect he says you also have violated the law, and 
he's entitled to a dismissal of this indictment. 

MR.PINCUS: Exactly correct. 

MR. FRIEDMAN: I may be able to attempt to 
answer those at this point. 

With respect to the defendant's or any 
defendant's right to appear before the grand jury, 
the law is crystal clear that no defendant has a 


- 
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right to be invited nor a right t-> apoear before a 
grand jury, and I would like to cite two erases for 
that. 

THE COURT: Cite them. 

MR. FRIEDMAN: The first case — 

} 

Might I get my file, your Honor? 

THE COURT: Yes. 

MR. FRIEDMAN: The most recent case is U.S.v. 

_ i 

Elkins, Southern District, 1966, and I have a copy for 
the Court as well as Mr. Pincus, and in that case-- 

THE COURT: What citation? That's 259 F.Supp, 

I 

j 

(1966) at 236; is that right? 

MR. FRIEDMAN: Yes, your Honor. 

i 

In that case they cite a Second Circuit case 
decided in 1974, U.S. ex rel McCan v. Thompson. That's 
144 f. 2d, 604. I will hand a copy of that to Mr. 

Pincus as well as to the Court. I apologize for the 
quality of the Xerox. 

Without having read Mr. Pincus's papers which 
were just served on me at five after ten, his authority | 
on the Skinner case, which of course had to do with 

j 

sterilization, in no way applies to the case before us. 
There the court held there was an invidious discrimina- 

l 

tion. In our case, what we nerely have is the prosecu- ( 

i 

torial discretion to prosecute, to decide to prosecute 

* 

* »! 

t» 1 

i 

l 
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those who the Government and the grand jury feela 


• 

there was probable cause that a crime was coomitted. 


3 

THE COURTS Yes, I think Mr. Pincus's cases 


4 

are pretty clear that a defendant has no right to 


5 

appear before the grand jury. 


6 

MR. PINCUS: Might I heard? 


** 

/ 

THE COURT t Yes. 


8 

MR. PINCUSs I would like to say for the 


9 

record I'm not in the habit of bringing motions on 


10 

at this late date. I did have discussions with Mr. 


11 

Friedman over the past two weeks. He knew the motion 


12 

was coming. That's why he was ready. 


13 

THE COURTS That's why he prepared it. 


• 

• 


^ 14 

MR. FRIEDMANS It wasn't prepared for the 


15 

Skinner case. 


16 

MR. PINCUSs Unfortunately my client was 


17 

out of the state and I spent yesterday preparing 


18 

these motion papers. I would, however, like to 


19 

say I don't disagree with the cases he brought up. 


20 

What I disagree with is the fact he has not given 


21 

the opportunity to any of the four persons who were 


22 

presumably originally involved in this situation. 


23 

I would have no argument and no motion before the 


24 

Court at this time. My argusent lies in the fact 


• 

that he did contact me as Mr. Lent's attorney and 

v» , 

a •» 









tell me he wanted Mr. Lent to appear before the 
qrand jury. He gave the same right to all othe.r 
three proposed perpetrators and two of them were 
permitted to appear before the grand jury. Ho 
indictment was handed down as to those. The other 
two were never given that sane opportunity and 
an indictment was handed down. 

Well, your Honor and I both know as well as 
my adversary that we don't know what goes on in the 
grand jury room. At least I don't know, and per¬ 
haps if my client had been given the same right, 
the same opportunity as the other persons involved 
in this oroblem with him, perhaps he, too, would 
have walked away without an indictment or at least 
we would have known what the real basis of the 
indictment was. 

Ml I'm saying is I have no quarrel with 
his cases, but I say that once he has given that 
right to two of the defendants or proposed ' 
defendants, he should have given the sane right 
especially since he offered it to me, your Honor. 

THE COURT: He offered and withdrew it, did 

he? 

MR. PINCUS: No, he didn't. 

MR. FRIEDMAN: Might I be heard. 


THE COURT: Yes. 







• 

MR. FRIEDMAN: I have an affidavit fro* 

Mr. Lent, Mr. Staphan Lant. Originally what tha 
Government did with tha four targats of our grand 
jury invaatigation was, rathar than have tha* hauled 
before a grand jury and have tha* raise their 
Fifth Amendment privilege, which we feel would 
have bean prejudicial on their behalf in terms 

the COURT: How do you knew they're going 

to raise the Fifth Amendment? 

MR. FRIEDMAN: I spoke to Mr. Pincus. I have 
his affidavit here. I would like to quote from 
Paragraph t of that affidavit. It's actually Mr. 
Lent's affidavit, but I'm sure it was prepared by 
Mr. Pincus*s direction. 

"That I a* informed by my attorney that 
Assistant United States Attorney Harold Friedman 
informed my attorney that it would not be necessary 
for am to appear as I would give the answers to 
the above questions in this affidavit and refuse 
to answer any further questions other than those 
mentioned in the subpoena." 

THE COURT: What war* the bulk answers? 

MR. FRIEDMAN: The questions in the subpoena 
had to do with documents. Under the Supreme Court 
case, U.S. v. Beilis, corporate doewents are not 







within the Fifth Amendment privilege; therefore 

if a potential defendant— 

THE COURT: A corporation can't claim the 

Fifth Amendment. 

MR. FRIEDMAN: And a defendant must indicate 
whether he has corporate documents in his possession 
or not. 

I 

MR. PINCUS: Which we did freely. 

MR. FRIEDMAN: That was the limited purpose 
of the subpoena because we were informed Mr. Lent 
would have asserted his Fifth Amendment privilege 
to testify about the transactions that the grand 

jury was investigating. 

MR. PINCUS: Your Honor, not only were we 
prepared to come in to testify, but Mr. Friedman 
himself— 

THE COURT: What about the affidavit? 

MR. PINCUS: He asked certain questions. 

We gave him the answers to those questions.' 

THE COURT: '**ith respect to documents only. 
MR. PINCUS: Those were the only questions 

he asked. 

THE COURT: You said in the affidavit that 
your client would claim the Fifth on any other 


questions. 








• ' '"'-Hi 
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MR. PINCUS: Unless he informed me what 
type of questions it would be. He asked for 
information here which we did not have. 

MR. FRIEDMAN: I would like the affidavit 
to be made part of the record, your Honor, and 
under the cases cited, I don't believe it's neces¬ 
sary to qo into the details of Mr. Lent's refusal 
to testify before the grand jury. 

TIIE COURT: You see what happens here, Mr. 
Pincus, is that the prosecution of a defendant 
deoends upon the decision of a prosecutor. You'll 
agree to that. 

MR. PINCUS: That's correct, your Honor. 

THE COURT: He doesn't want to prosecute 
the other two parties who you think are involved, 
that's up to him. 

Your real defense, your opportunity to be 
heard, you wish to be heard, would be before this 
court and moreover, it's the duty of the Government 
to prove your defendant guilty beyond a reasonable 
doubt. I think that with those rights,as of today, 
anyway, it has been held that a defendant has no 
right to appear before the grand jury. 

Now let me read this affidavit. 

(Said document read by the Court.) 


* 



t 
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THE COURT: Isn't that pretty clear? 

MR. PINCUS: However, I would like to bring 
out that I still feel that the defendant has the 
same rights or equal rights as anyone else involved 
in the particular case. I also cite a case, because 
my adversary i3 upset about the Skinner case, I cite 
a 1972 case, which, again, says underlying principle 

of equal protection of laws— 

THE COURT: Those facts of that case are 

not the facts in this case. 

MR. PINCUS: The theory of law,with all due 
respect, may be applicable. I feel we have the sane 
rights and privileges as anyone else and that if he 
had not invited the other two I would agree whole¬ 
heartedly with his opinion. 

THE COURT: No, I don't think a defendant 
has a right to tell the Government how it should 
or should not prosecute a case against co-defendants 
or otherwise. I deny your motion. % 

MR. PINCUS: I specifically except. 

THE COURT: In doing so, I must make a comment. 
I don't think Mr. Friedman can do anything about 
the comment. That is I always felt a defendant 
should have a right, whoever he may be, to appear 
before a grand jury if he so desires. I have never 


<0 \ 

%• V- ^ 








12 

understood why he should be excluded. After all, 
before an indictment is handed up, the grand jury 
should have all the facts. 

MR. PINCUS: I concur. 

THE COURT: If he requests it, I think a 
defendant should have a right to appear before the 
grand jury. It seems to me that's fair. Don't 
you think so, Mr. Friedman? 

MR. FRIEDMAN: Yes, your Honor. In this case 
I think the affidavit indicates the defendant waived 
his right. 

THE COURT: In this case — Well, in the 
first place— 

MR. FRIEDMAN: Waived the invitation. 

THE COURT: In the first place, he has no 

right. 

MR. FRIEDMAN: He haa no right. 

THE COURT: In the second place, assuming he 
had a right, you indicated to the Government, at 
least by this affidavit, that if he wero invited he 
would claim that he would refuse to answer. I think 
you would be in the position, actually, of being 
estopped now that he refused the invitation. 

I must say, laying all this aside, and this 
is indifferent, I have a strong feeling that a 


a * % 
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defendant under any circumstances should have a 
right to appear before a grand jury. 

MR. PINCUS: I appreciate that. 

THE COURT: I can't change the law which 
has been, I think, enunciated by Judge Hand and 
many others. I believe it's up to Congress. 

Where do we stand? 

MR. PINCUS: I'n ready for trial. 

MR. FRIEDMAN: I can start marking 3500 
material. 

THE COURT: what you've got to do here is 
out on the record, Mr. Pincus, you're ready for 
trial, which is true. You've got your witnesses 
here, and you, too, Mr. Friedman, are ready for 
trial, and you have your witnesses. 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: Mr. Pincus, isn't it true that 
you had notice that this case was set down for 
trial for this day way back— \ 

MR. PINCUS: Marked peremptorily. I spoke 
to Mr. Friedman and I assured him I would be ready. 

THE COURT: This was some time ago. 

MR. PINCUS: At your Honor's direction. 

Your Honor's secretary called me to tell me it would 
definitelv be reached, and I told her I would be 
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ready. 

the COURT: Did you have any contact with 
Mr. Rivers? 

MR. PTT1CUS: Yes, I did. 

THE COURT: Did you tell him on May 13th or 

when was your last contact? 

MR. PINCUS: Yesterday, your Honor. 

TI1E COURT: What does he say? 

MR. riKCUS: He indicated to me that, at 
first, he had asked for a postponement in Mr. Fried¬ 
man's office about two week, ago. I believe, because 
of the fact he had a civil case on and you said 
this court would take precedence, if I remember 

correctly. 

THE court: Because of the civil case? 

MR. PIHCUS: Yes. 

THE COURT: How long was that? 

HR. FRIEDMAN: It's my understanding tne 

civil ease was settled, your Honor. 

THE COURT: He asked for an adjournment for 
, number of reasons here, and he's using this court, 
it seems to me, as a bargaining pawn to permit him 
to take such action as he wishes in any other court 

that he may have a case in. 

I'm ready and you're ready. ^ . 






1 
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MR. PINCUS: I spoke to his office and 
I told him I would be here and ready to go. 

THE COURT: It's now ten-twenty, and Mr. 

Rivers has not appeared yet. This is not the first 
time that this Court has to put up with Mr. Rivers' 
dilatory tactics. He'll wait a few more minutes. 

Is the defendant represented by Mr. Rivers 

here? 

MR. PINCUS: No, I don't see him in court. 

THE COURT: What's his name? 

MR. PINCUS: Dominick Seminars. 

THE COURT: Mr. Friedman, I think you had 
a case against Mr. Rivers once before, did you not? 

MR. FRIEDMAN: A civil matter, Jones v. Lynn 
Spinning Hill case. 

THE COURT: Yes. Did we not have difficulties 
arising out of hit failure to appear on time in 
the Spinning Hill case? It seems tc me we did. 

THE LAN CLERK: I wasn't here. \ 

THE COURT: I know there's always been— Well 
I can look up the docket sheets, documents. The 
last time we had a motion on, he didn't show until 
after the motion was decided. 


MR. FRIEDMAN: That was in this case. 
THE COURT: Yes. 
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We have the jury downstairs. 

THE CLERK: Yes. 

TTIE COURT: How many jurors? 

THE CLERK: Seventy-five for three judges 
picking. 

THE COURT: Generally how many does it take 
to impanel a jury of fourteen, assuming you have 
two alternates? 

THE CLERK: The rule of Judge Mishler set 
down would be 40-45, 'flependina upon various factors, 
roughly that. 

THE COURT: All these peonle are here. All 
we can do is wait for the prima donna and gee 
whether he will condescend and try this case thi3 
morning. 

VJe’ll have to ask you to wait until Mr. Rivers 
comes in. 

How nany witnesses do you have? 

MR. PI !CU3: On my own case I will have my 
client and four other witnesses. 

THE COURT: Your client is here? 

MR. PIUCUS: Yes, but by tha time we will be 
at the Doint where I need my witnesses— 

THE COURT: Are they out of town? 

How about you? 


/ 
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MR. FRIEDMAN: For today we have approximately 
nine witnesses. 

THE COURT: Are they here? 

MR. FRIEDMAN: They're— 

THE COURT: How many do you have ready? 

MR. FRIEDMAN: They're in the process of 
coming this momino. We anticipated we would be 
cominq this morning. 

THE COURT: I want to know so when Mr. Rivers 
is goinq to insist he not try the case, how many 
witnesses you have already subpoenaed and required, 
that's all. 

MR. FRIEDMAN: Seven to nine for today, 
your Honor. We have people as far away as Indiana 
making preparations to testify for tomorrow. 

THE COURT: I can do nothing except wait 
for his arrival. 

Did you file your motion papers? 

MR. PINCUS: I gave the original to % the Clerk. 

THE COURT: Take it down and this would be part 
of the record. 

MR. FRIEDMAN: That's the Government's copy, 

but— 

TIIE COURT: You can substitute. I'll be back. 

4 » - 


25 


(Recess) 
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THE COURT: Let the record show this court 
opens at ten a.m. We all had to wait an hour and 
ten minutes for the appearance of Mr. Rivers, who 
now appears before us for the trial of this case. 

Very well, Mr. Rivers. You*re ready? 

MR. RIVERS: I indicate to the Court that 
I apologize for being late. I haven't been well. 

THE COURT: You see, it's not only the Court, 
but there are other people here that have to wait, 
and you must be considerate of other people. There's 
no person who is entitled to special privileges 
which I find that you have taken. 

MR. RIVERS: I understand that. Judge, but 

I have been sick. 

THE COURT: I'm sorry about that. 

MR. RIVERS: I'm ill standing here talking 
to you. I feel like I'm going to throw up. 

THE COURT: what’s the matter? 

MR. RIVERS: I had an uoset stomach for same 

time and my pressure is high. 

THE COURT: You have a motion? 

MR. RIVERS: My application before the Court 
is for continuance. I would like the record to 
bear out the fact that today is the second occasion 


on which the defendant Dominick Seminars is 







requesting an adjournment, although this case 
dates back some time— 
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THE COURT: What do you mean by "a second 

time"? 

MR. RIVERS: Only the second time that we 

have requested. 

THE COURT: You requested one in March— 

MR.. RIVERS: In March. 

TIIE COURT: I granted that. 

MR. RIVERS: Presently. 

THE COURT: You're not entitled to an adjourn¬ 
ment as a matter of right. 

MR. RIVERS: I understand that. I would 
like to point out to the Court the entire Government 
approach to the prosecution of this case has been 

bizarre from the beginning. 

THE COURT: Wait a minute. Mr. Friedman, 
you're not listening here. You have your back to 
the Court. 

t 

MR. FRIEDMAN: I'm sorry. I'm listening, 
your Honor. 

THE COURT: Mr. Rivers is attempting to point 
out the reason why he should have this adjournment. 

MR. RIVERS: It started out as a prosecution 
which was pending before the grand jury and in the 
investigative unit of this office for about a year. 
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Then when it was presented to the grand jury 
there was an agreement between myself and Mr. Fried¬ 
man on the telephone in the presence of other people 
whereby Dominick Ceminara aqreed to come in and 
testify before the grand jury with regard to *wo 
elements which were contained within a subpoena 

served upon him. 

THE COURT: Did he come? 

?1R. RIVERH: He did come in prepared to testify 
at which time it was indicated he was indicted; that 
is the indictment had been drawn up, printed, and 
was handed to him, so that he did not get an oppor- 
tunity to testify. 

THE COURT: He can't be indicted until the 
jury returns the bill. Had this jury returned the 
bill? 

MR. RIVFRS: 1 assume so. He had a copy when 

he left here. 

THE COURT: lie had a copy, I guess, I don't 

\ 

know, of a proposed indictment that the U.S. Attorney 
generally prepares in advance, assuming they are 
going to be able to show probable cause. 

Do you know anything about that, Mr. Friedman? 

MR. FRIEDMAN: Yes, your Honor. I believe 
fir. Sominara, through Mr. Rivers, his attorney, was 



m 
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given several opportunities to appear before the 
grand jury solely to answer questions regarding 
various documents and on at least two occasions he 
did not appear and he finally anpeared on the Jay 
that the grand jury was d~lih»ratinn with respect 
to the indictment, without an attorney and at that 
time Mr. Ryan of our office inquired whether his 
attorney was oresent. He indicated he was not, 
and he was given a cony of the indictment to give 
to his attorney. 

THE COURT: Mas the indictment already returned 
to the court? 

MR. FRIED*IAN: I believe it was not. 

TVF COURT*. How could he give an indictment 
tha was not returned? 

MR. FRIEDMAN: It was a draft of the indict¬ 
ment. 

THE COURT: Was the indictment returned 
in accordance with that draft ultimately? 

MR. FRIED*LAN: Yes, that same day. !?r.Rivers 
would know whether it's the indictment verbatim or 
'Ot. I didn't ree the cony. 
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MR. RIVERS: It's the exact indictment. 

THE COURT: Did your client want to testify? 
MR. RIVERS: Yes, he was prepared to testify 





/ 





THE COURT: Mr. Rivers, while you were away 
we had a long motion prepared by Mr. Pincus as to 
whether or not the defendant has a right to appear 
before a jury, and he cited cases, and Mr. Friedman 
cited cases, and 1 think it’s nretty clear the 
defendant has no right to appear before a grand jury. 
It's a prooosition to which T do not agree, but 
that's the law. I think that ultimately Congress 
must change that provision and maybe the Supreme 
Court will. That's on the side of your particular 
client, but it’s a matter of general principle. 

I could be wrong, and apparently I am, but 
I certainly feel, Mr. Friedman, as a matter of 
practice, all United States Attorneys in the interest 
of fairness should give the defendant an opportunity 
to oresent his side of the case before an indict¬ 
ment comes down. 

MR. FRIEDMAN’: I agree, your Honor. 

THE COURT: Because, even if this defendant is 
not ultimately acquitted, it's terribly unfair to 
have an indictment prepared without hearing the 
other side. I don’t see how, really, a grand jury 
can come out with a probable cause indictment unless 


they heard the other side. You can't compel a 
defendant to cone in, I don't think, can you? 
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MR. FRIEDMAN: No, your Ho.ior. In fact, 
in this case Mr. Rivers indicated his client would 
take the Fifth Amendment, would only testify re¬ 
garding the documents which are not under the Fifth 
Amendment. 

MR. RIVERS: Those things requested in the 
subpoena would be testified to. 

THE COURT: And not anything else? 

MR. RIVERS: Those in the subpoena would be 
testified to. He was denied that opportunity. 

THE COURT: You said he wouldn't have any¬ 
thing else to add except with respect to those 
documents. 

Be that as it may, I'm talking about the 
general principle, and the circumstances. 

Where do we stand? 

/ ’ MR. RIVERS: Another bixarre approach by 
the Government with regard to the discovery of 
material in its possession. At the time of an 
application made by myself and Mr. Pincus for his 
client— 

THE COURT: I read your motion papers, 

Mr. Rivers. 

MR. RIVERS: These things were directed— 

THE COURT: I'll listen to Mr. Friedman as 
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to what happened and we'll find out. Let me look at j 
the letters. Where are the motion papers? I saw 
them this morning. 7 have them here. 

Let me a? v _nis, Mr. Rivers: Let's look 

at your papers 

MR. RIVERS: Mig.. * add to this, Judge— 

THE COURT: Wait a minute. These are the 
letters attached to your motion papers,is that right? 
MR. RIVERS: That's correct. 

THE COURT: Is that the one on November 15, 

'73 to the Federal Trade Commission? 

MR. RIVERS: November 15th, and we have a 
copy of a letter dated November 12th, '73. 

THE COURT: Is that attached? 

MR. RIVERS: Which is attached also. 

THE COURT: These are— the first one is 
signed by your client. You've got me, Mr. Rivers. 
I'm going to put you to the same test you put me to. 
MR. RIVERS: Read it? 

THE COURT: You read it. 

MR. RIVERS: I'm having difficulty. 

THE COURT: You have the original? 

MR. RIVERS: Straining, perhaps I can. 

THE COURT: Is it the sane Xerox? 

First, who is it addressed to? 

A ' • - 


V. 
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MR. STEVENS: The date is November 12, 1973. 
Foto Factory, Ltd, 240 Maple Avenue, Rockville Centre 

TTTF COURT: Foto Factory. That's your client. 

MR. RIVERS: Dominick Seminars is the client. 

TFE COURT: That's the name of the corporation 
to which he was either a treasurer or president. Wha 
was he? 

MR. RIVERS: President. 

MR. STEVENS: "Dear Customer: Recently you 
mav have received a special introductory offer of 
prepaid film processing envelopes valued at $22.10, 
which would cost you $9.95. We have discovered an 
error in our computer printout since mailing the 
offer to you. As a result of that error, the offer 
was incorrectly mailed to some customers who had 
not requested it and charges were processed to 
their Master Charge or Dank Americard accounts. 

If you are unable to use these items, we would 
appreciate the return of the merchandise. Upon 
receipt of thin merchandise and if your account 
was among those inadvertently charged, we will 
issue a credit to your account. However, if you 
are waiting for a film order or processed pictures, 
please snecify at the bottom of this lotter. 

Please list below your name,, address, credit card 
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account number in the space provided below. A self- 
addressed envelope is enclosed for your convenience. 
Very truly yours, Foto Factory." Below is a space 
for a name, address, and number. 

THE COURT: To Foto Factory. 

MR. STEVF.NS: It's addressed "Dear Customer." 

THE COURT: What’s the name? 

MR. RIVERS: A letter to customers. 

It's alluded to in the covering letter sent to the 
Fair Trade Commission, signed by Dominick Seminars. 

THE COURT: This is a letter to a customer, 
and the address I cannot make out is some name of 
a customer? It's not Foto Factory, right? I'm 
talking about the front. 

MR. RIVERS: Just the address of Foto Factory, 

then it's "De.Tr Customer." 

THE COURT: I don’t get it. 

MR. RIVERS: What it is, it’s a form letter 
sent out to the Fair Trade Commission, indicating 
to them that the Federal Trade Commission— t 

THE COURT: That's another one. That'a the 
preceding letter. 

MR. RIVERS: I understand that. The letter 


was sent out by Mr. Seminars explaining to the 
Commission how it was he was attempting to satisfy 
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customers and indicating what form the letter took. 

THE COURT: I understand that. There's three 

lines above here. 

MR. RIVERS: That's only the address. 

T1IE COURT: Who would it be, a customer? 

MR. RIVERS: Foto Factory. 

MR. FRIEDMAN: Foto Factory's address. 

THE COURT: Toto Factory is writing a letter 
to itself? 

MR. STEVENS: Attempting to be the inside 
address of the sender, at the top, as it shouii be 
on a piece of stationery. It was typed in this 
spot, but the salutation reads, "Dear Customer." 

THE COURT: I'm puzzled as to what this thing 
means. What is thi3 up here? 

MR. STEVENS: Photo Factory, Ltd. 

THE COURT: And Foto Factory signs the 

letter, is that true or not? 

MR. RIVERS: Yes. Basically, what happened 

in this letter, it was a letter by Mr. Seminara 

% 

attempting to explain to the Federal Trade Commission 
the actions he had taken with regard to customers. 

He sert an example of a letter that he was utilizing. 

THE COURT: The example, unfortunately, had 
as the addressee the name left, Foto Factory, 
although that's unimportant, but that is what this 

- -—-- 
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bizarre — to use your words — Xerox copy indicates, 
isn't it? 

MR. RIVERS: No, they're not the addressee. 
It’s a printed form, the addressor. 

THE COURT: Don't call it the addressee. 

Tell me what this is. 

MR. RIVERS: It says Foto Factory, Ltd., 
givinq an address of Maple Avenue. 

THE COURT: How can you read that? 

MR. RIVERS: I can't. 

THE COURT: You're reading something. 

MR. STEVENS: I'm listening to what he says. 
Rockville Center, New York. 

THE COURT: I'm making much ado about nothing- 
but I want to understand how you can send a letter 
to yourself and indicate— 

MR. RIVERS: The letter was not sent to 
himself. 

THE COURT: Ultimately it wasn't, but the 
form indicates it was. 

MR. RIVERS: What it amounts to is a if admis¬ 
sion against interest, what it amounts to is material 
that should have been discovered, that should have 
been turned over. 

THE COURT: Did you have it in your own files? 

a • • * 
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1 

It was your letters. 

2 

MR. RIVERS: However, to receive a letter 

3 

i 

now from the United States Attorney on the eve of 

4 

trial— 

5 

THE COURT: Oid you write the letter? 

6 

MR. RIVERS: I didn't have this in my file. 

7 

T didn't know the United States 'ttomey had it. 

8 

THE COURT: I mean your client’s file. 

9 

MR. RIVERS: Recently came to his attention. 

10 

THE COURT: '.Oio ssvs this? 

11 

MR. RIVERS: Mr. Friedman. Then he indicates 

12 

he has a cabinet of other documentation that we 

13 

can look at. at our leisure. This is no leisure 

14 

between the time we received this and the time of 

15 

trial. 

16 

THF. COURT: What do you have to say about 

17 

that? 

18 

• 1R. FRIEDMAN: At the outset, I would like 

19 

to categorize Mr. Rivers' motion for yet another 

20 

adjournment as an affront to this Court's diligent 

21 

effort to have an orderly trial schedule and to compl 

22 

with the Second Circuit rules regarding prompt dis¬ 

23 

positions. I believe that a brief recitation of 

24 

the history of this case is in order. 

25 

The defendants were indicted on December 9, 

a • • .'i 
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1974 and they were promptly called to plead before 
this court on December 12, 1974. 

At that time I indicated to Mr. Straasen, 
who appeared on behalf of Mr. Pincus and Mr. Rivera, 
that if they indicated to me what they wanted in 
writing I would reapond and if they weren't satisfied 
with that, then they could come to the court. This 
Court at that time, on December 12, indicated that 
all motiona should be made by January 17, 1975. 

Mr. Seminara, through his attorney, Mr. Rivera, 
made a motion to dismiss the indictment and he did 
not make any request to me or to this Court through 
its motion for discovery. 

Mr. Pincus, on behalf of his client, Mr. Lent, 
made a motion for certain discovery. On February 6th, 
1975, approximately one week after the notions were 
heard, I sent a letter to Mr. Pincus indicating 
and responding to the particulars that he requested. 

I also sent a carbon copy to Mr. Rivers, and up 
until February 6, 1975, Mr. Rivers neither orally or 
in writing had requested any discovery from the 
Government. 

X net with Mr. Rivers as late as June 9th 
and June 10th, in our offioe, with respect to this 
case, and with respect to particulars of this case 
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which did not include discovery, and at no time 
did he formally or informally demand discovery from 
the Government. 

THE COURT: He takes the position that he 
didn't know you had a metal cabinet full of papers. 

MR. FRIEDMAN: Your Honor, on June 20, pur¬ 
suant to this office’s request, the Nassau District 
Attorney, and I don't know if they had to get a 
court order, gave us three metal cabinets which con¬ 
tained sales slips. They were in our office in 
June 20, 1975, and at that time I wrote a special 
delivery letter to Mr. Pincus and to Mr. Rivers 
indicating that we were in possession cf these docu¬ 
ments for the first time and that they would be 
available for their inspection. 

I also at that time, your Honor, although 
Mr. Rivers did not see fit to ask for discovery, 
felt as a matter of fairness I should turn over a 
letter that was in my file from his client to the 
Federal Trade Commission. 

THE COURT: When did you turn that over? 

MR. FRIEDMAN: That was sent on June 20, 
on Friday, special delivery, and Mr. Rivers could tel 
you when he got it. 

MR. RIVERS: Monday. 

A ' ■ ■» 
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THE COURT: What I want to know— 

MR. RIVERS: That would be a good excuse, 
except for one thing: the Court specifically 
indicates on January 31, 1975, "You are to receive 
a bill of particulars and statements made by the 
defendant." It says it twice, this court, not a 
different court, directing the United States 
Attorney. 

THE COURT: I can't imagine it being a 
different court. 

Did you give him all particulars? 

You must distinguish between evidence and 
particulars. There are same things you're entitled 
to and some things you're not entitled to. If he 
has any exculpatory documents up there, you are 
entitled to them, or any statements made by the 
defendant, but if these metal cabinets do not con¬ 
tain such statements, and they do contain evidence 
or documents he's going to use which would in no 
way deprive you of your rights, you're not entitled 

to them. That last statement is a general statement. 

\ 

I'm trying to point out that if Mr. Friedman has 
suddenly received an exculpatory statement, suddenly 
received statements made by the defendant, then, of 
course, you would have a right to look at them, 
but you don't need a week. You don't need a day. 4 * 4 
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You can look at them right now. 

What do these metal containers hold, and why 
was it necessary for you to receive them? Weren't 
you prepared for trial? 

MR. FRIEDMAN: Yes. 

THE COURT: Before June what? 

MR. FRIEDMAN: We're prepared for trial 

today, your Honor. 

THE COURT: No, when did you get these metal 
cabinets? 

MR. FRIEDMAN: Friday, and we’re not attempt¬ 
ing to introduce them into the direct case. 

THE COURT: Th«.t doesn't completely answer 
the problem. You have some exculpatory documents, 
then he's got to know that. Have you? 

MS. FRIEDMAN: Your Honor, after looking at th 
slips and we didn’t look at all twelve or fifteen 
thousand, however many of them are there 

THE COURT: Thousands? 

MR. FRIEDMAN: Thousands. 

THE COURT: What kind of slips are they? 

MR. FRIEDMAN: Credit card sales slips, 

copies. 

THE COURT; Copies of credit card sales slips 
they made out? 
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MR. FRIEDMAN: Dank Americard and Master 

Charqe. 

THE COURT: At least it's not in the category 
of statements made to any agent of the Government. 

U n . FRIEDMAN: No, your lienor. 

THE COURT: Mo written statements or even 
oral statements made through any agents of the 
Government by these defendants: is that right? 

MR. FRIEDMAN: That’s right, your Honor. 

These are slips that the defendants would know about. 

THE COURT: Has the case been tried in the 
state court or similar case? 

MR. FRIEDMAN: No, your Honor. The defendants 
were indicted in the state court case, and I don’t 
know if they made any demand for discovery there. 
Maybe they were informed of the seizure by the state. 

THE COURT: What is the prosecutor subse¬ 
quently doing with the.se doexunents? 

MR. FRIEDMAN: They were seized in connection 
with their prosecution of the defendants out there. 

THE COURT: I asked you if they were prose¬ 
cuted out in Nassau County. You said you dcJh’t know. 
What were they doing, what would the prosecutor be 
doing with these papers if he didn't prosecute the 

•# .. . 


defendants? 
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MR. FRIEDMAN: The defendants are being 

prosecuted in Nassau. 

THE COURT: Are being, have not yet been. 

is that the story? 

MR. FRIEDMAN: They have been indicted, 
and have pled. The attorneys could fill you in 
on that. 

MR. PINCUS: If I may, on behalf of my 
client, Mr. Lent, there was a plea in the nature 
of a Cerrano plea to the effect my client took the 
position although he felt he was not guilty, in 
order to bring this matter to an end because of 
the fact he was ill and no longer living in the 
state— 

THE COURT: He wasn’t tried? 

MR. PINCUS: No, he was. As a matter of fact, 
since that plea, this prosecution began and as a 
result of that I made a motion recently before 
Judge Lopera, State Supreme Court Justice who was 
handling the matter, for permission to withdraw our 
previously entered plea of guilty to one charge 

and to proceed to trial in that matter. That motion 

\ 

was subsequently denied, and I filed a notice of 
appeal and that appeal is now pending in the 
Appellate Division, Second Department. 


4 
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THE COURT: We come back to what's in the 
cabinets. You were prepared to go to trial without 
that material? 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: You still are? 

MR. FRIEDMAN: Yes, your Honor. I have a 
copy of a letter I sent to Mr. Pincus I would like 
the Court to see, on February 6, 1973, and in it— 
he asks for discovery regarding his client, and the 
letter responds to that specifically, and a copy of 
that was sent to Mr. Rivers. 

(A document is handed to the Court by 
Mr. Friedman.) 

THE COURT: Are these documents that you refer 
to that the prosecutor of Nassau County had taken 
from the defendants? Is that right? 

MR. FRIEDMAN: I believe taken from their 
premises. 

THE COURT: From the corporation. 

MR. FRIEDMAN: Corporation's premises. 

THE COURT: Of course, I have to know the 

nature of the case a little more in detail to be 

% 

able to say anything about it. They are in the 
nature of sales slips that the officers of this 
corporation made out. 


A ^ 
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MR. FRIEDMAN: Yes. 

THE COURT: No exculpatory papers or 
documents? 

MR. FRIEDMAN: I don't believe under Brady, 
your Honor. 

THE COURT: That’s what I'm interested in, 
any Brady material there that you have. 

MR. FRIEDMAN: Just the $9.95 charge slips. 
Honor, in connection with this $9.9C. charge which 
is the basis of this indictment. 

THE COURT: $9.95? 

I'm not familiar with the numbers as you are. 
What do you mean by $9.95. 

MR. FRIEDMAN: It's an amount of money. 

The indictment alleges the defendant carried out a 
fraudulent scheme in which they billed previous 
Pot© Factory customers on their Master Charge, in 
which they billed $9.95. 

THE COURT: Tell me something about $9.95. 

MR. FRIEDMAN: These are the copies that 
are retained by Foto Factory when they were preparing 
these unauthorized billings, the Government alleges. 

THE COURT: what do you have to say?' We're 
going to go to trial, Mr. Rivers. 

MR. RIVERS: Specifically, you indicate I'm 
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entitled to any evidence Illegally seised. You 
say that back in January, 1974. 

MR. FRIEDMANt No notion was made, your 

Honor. 

MR. RIVERS: Specifically, the Court directed 
the United States Attorney to turn these over. 

THE COURT: He didn't seise them. He didn't 
have it. 

MR. RIVERS: He has them now. 

MR. FRIEDMAN: Such a motion would be enter¬ 
tained at time of trial. Isn't that the prac¬ 
tice cl this court? 

MR. RIVERS: He has them now. Based on 
the fact he served this on me, he doesn't indicate 
it's in his possession at all times. He says, 

"The enclosed letter from Dominick Seminars to 
the Federal Trade Commission has recently come to 
my attention.” Recently come to his attention? 

He either had them or didn't have them. 

THE COURT: He can have them recently. 

Did you have them in January? 

MR. FRIEDMAN: Mr. Rivers, would you like to 
answer for me? 

i 

MR. RIVERS: You had them in January. 

THE COURT: You had them too, Mr. Rivers. 

4 ■'?* 
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MR. RIVERS: No, I did not. 

THE COURT: You had the statements; your 
client had the statements, unless you closed shop 
you did. Did you close the business up? 

Is this company still operating? 

MR. RIVERS: It's not operating. 

THE COURT: When was it closed? 

MR. PINCUS: I think closed before the first 
of the year. 

THE COURT: And the prosecutor obtained docu¬ 
ments. well, if he states he does have no exculpa¬ 
tory statements in there and you have had a chance 
to view it. 

MR. FRIEDMAN: Yes. 

THE COURT: We'll proceed to trial and let 
you look at it during the trial and before. A lot 
of this is plain, unadulterated evidence which you 
wouldn't be entitled to see it. 

MR. FRIEDMAN: As a matter of courtesy, that 
letter was sent to the defendant, not as a matter 
of law. 

MR. RIVERS: The Court directed it. 

THE COURT: What's my phraseology? 

(A transcript is handed to the Court.) 

THE COURT: That's January and this is June. 










40 


Thsrs 1 s quite s number of months* That s why 
I say we must have this trial. 

I don't know what he means by "evidence 
illegally received." You had your bill of particu¬ 
lars. A bill of particulars is one thing and 

evidence is another. 

MR. RIVERS: On the eve of trial. 

MR. FRIEDMAN: He never asked for a bill of 

particulars. 

THE COURT: What particulars do you want? 

MR. RIVERS: As I understand it, there are 
certain admissions to be used here, admissions made 
to consumer groups, the Bankruptcy Court. 

THE COURT: What admissions? Made by your 

client? 

MR. RIVERS: Admissions made on tape, steno¬ 
graphic minutes under oath without the benefit of 
an attorney. He knows about these things. 

THE COURT: Do you know what he's talking 

about? 

MR. FRIEDMAN: Your Honor, there was testimony 
other testimony before the Attorney General, Consume! 
Affairs Department by Mr. Seminara. I have a copy 
of those minutes which I have turned over, and I m 
going to give him copies new. 
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MR. RIVERS: Now? 

THE COURT: You could have gotten copies. 

MR. RIVERS: I asked for those copies. 

THE COURT: You could qet them from the 
Attorney General, can't you? 

MR. RIVERS: We couldn't qet them. 

THE COURT: What attorney general are you 
talking about, the state? 

MR. RIVERS: State. 

THE COURT: He doesn't have control over the 
Attorney General of the state. 

MR. FRIEDMAN: As a matter of courtesy, I’m 
turning them over. 

MR. RIVERS: On the eva of trial. 

THE COURT: No, the day of trial. 

MR. RIVERS: The other thing to keep the 
record straight, we have what purports to be a 
stipulation— 

THE COURT: Who did that? 

MR. RIVETS: Mr. Friedman. 

THE COURT: I never saw it. 

(A document is handed to the Court by 
Mr. Rivers.) 

MR. RIVERS: It's the actual heart olj the case 
He wants us to stipulate. 4 •».■> 

— V/ 

THE COURT: You don't have to stipulate. 

' 
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MR. FRIEDMAN: We're savin? calling a lot 
of witnesses. I would like the record to indicate 
I turned over to Mr. Pincua and Mr. Rivers Mr. 
Seminara's testimony beiore the Attorney General, 
Consumers Affairs Department. I'm giving Mr. Rivers 
.a copy of the minutes of Mr. Rivers' client's plea 
in the state court. 

THE COURT: Your client pleaded too, did he? 
MR. RIVERS: Yes. I didn't represent him 
in state court. 

THE COURT: What do you call that plea? 

MR.PINCUS: Cerrano plea. Nolo cd^tendere. 

THE COURT: I don't identify it in that 

matter. 

MR. RIVERS: Is it the Court's position I'm 
going to be ready for trial and go through the 
material? 

THE COURT: We'll impanel the jury and we'll 
have to start, Mr. Rivers, there's no question 

about it. I can't stop it because this is not the 

» 

state court where you have a lot of cases ready. 

If one isn't tried a judge can try another. That 
used to be so in the master calendar case. With 
the assignment system, the defendant gets the benefit 
which he wouldn't have in the master calendar case, 

4 M > 
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which indicates a day certain which obligates the 
court to try it on that day. That would leave the 
Court and the staff dangling and it also has pre¬ 
vented others who wish that tine period for the 
trial of this case from proceeding. It just creates 
a big void, and it interferes with the administration 
of justice and also as far as I see, even the fair 
and equitable treatment of the defendants. 

It has to be tried unless there is an emer¬ 
gency of some kind. Very seldom that it's that 
situation oresent. Indeed, I have no trouble. 

These cases go alone with many of these other judges, 
just on that kind of schedule. It has to be, or 
the assignment system wouldn't work. Iherefore 
the trial has to be. Of course, sometimes a fugi¬ 
tive, a person, doesn't appear. That is, a client. 
Then we have to have a bench warrant for him, and 
the judge, of course, is then deprived of an 
opportunity to use his available time which he set 
aside for the case. 

. lawyers have no rictht to ask for that kind 

of adjournment, and we can't tolerate it. Not 
because we want to be tough, but because we have 
\ an obligation to try cases and to keep the calendar 
moving, which is already clogging up with far too 
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many cases. We have to try this case, Mr. Rivers. 
We'll give you an opportunity and we may stop 
earlier one day, to give you an opportunity to look 

at this metal cabinet. 

As I see it, these documents only came into 

Mr. Friedman's possession just on Friday, was it? 

MR. FRIEDMAN: Friday, your Honor. 
the COURT: As far as he’s concerned, he's 
f i 00 )ced at them and they're simply evidence and no 
I exculpatory statements; however, in the course of 
j the examination if you find any exculpatory state- 
\ ments, we’ll give you an opportunity to review it 
\ before the end of the trial and you can use it. 

MR. RIVERS: I pointy out to the Court this 
is tantamount to denying the defendant a fair 
trial. 

THE COURT: You have the right to put-that on 

the record and other statements. 

MR. RIVERS: I'm not prepared for trial. 

THE COURT: Thexe's no reat»<.n you shouldn t 
have been. We had this case going since December 
and it's a mail fraud case, and the indictment is 
very full snd gives, I think, the particulars in 
itself, and there’s no reason why this case, t like 
any other cases, and many of thesv should not shoot 
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right along. 

Having the case since last December, and now 
saying you're unprepared doesn't make any sense to 
me. Indeed, the mere fact that he gave you a state¬ 
ment here, which is a statement I have read, doesn't 
seem to me to affect your ability to proceed with 
the trial in any manner, shape or form. 

Mr. Pincus is ready for trial. We're going to 

have to try the case. We can't keep this up. 

Has sentence been imposed on your defendant 

in the state court? 

MR. PINCUS: Not yet. 

THE COURT: You can’t use this court for 
bargaining purposes or any negotiation between the 

state court and this court. 

MR. RIVERS: I don't represent Mr. Seminara 

in the state court. 

THE COURT: You did not? 

MR. RIVERS: No. 

THE COURT: Anyway, we're ready. The jury 
has been called. The jury is waiting. Money has 
been spent and will be spent for these jurors. 

\ I'm ready and I think we ought to impanel the 

jury immediately. J 

MR. RIVERS: Except to the Court's ruling. 


A 
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THE COURT« Notion for adjournment is denied. 
MR. RIVERS: I specifically except. 

THE COURT: Call up the jury. 

(A jury of twelve and two alternates were 
duly impaneled and sworn.) 

THE COURT: Ladles and gentlemen, you just 
took an oath to render a just and true verdict 
in this case according to the evidenoa and according 
to the law. How, by taking this oath, you became 
a part of the administration of justice in t>»!« 
case, and with you as jurors and me ac the judge, 

, 

*•'11 be here to see that justice is done between 


the narties according to 'jm evidence and according 
to the law as I will state that law to be in the 
charge which I will give you at the conclusion of 
the trial. 

This is not an ordinary duty, ladies and 
gentlemen, because yours is a very important func- 

p 

tion with respect to which you should have the same 
sense of duty and the same sense of fairness and 
the same sense of honesty of decision which should 

characterise the judge on the bench. 

« 

You should be as far as that's concerned in 
the same category as the judge. You judge the facts 
and I'll tell you what the law is. 
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THE CLERK I GovwrnMIlt'a Exhibit 3500-20-24, 
last dated 10/30/73, France* Goller, marked. 

(So marked.) 

THE COURT* Do you have an application to make 
Mr. Friedman? 

MR. FRIEDMAN* Tea, your Honor. 

THE COURT* Let's have it. 

MS. SCHWARTZ* Your Honor, on Thursday during 



the testimony in the afternoon there was something 
that came up that I would like to bring up now. I 
believe that Mr. Lent's son is sitting at counsel 
table — 

THE COURT* When you turn your face from me 
I can't hear you. You believe what? 

MS. SCHWARTZ* That Mr. Lent's son is sitting 
at the defense table to assist Mr. Pincus and on 
Thursday he made what seamed to me to be innumerable 


excursions between counsel table and the outside and 
it distracted me quite a bit, and I believe that the 

jury also was distracted. 

THE COURT* He won't be there this morning. 
HR. PINCUSt May I say this, your Honor — 
THE COURT* You have no right to have that. 

MR. PINCUSi He is not a witness and he has 
been very helpful to me in preparing certain papers 


.. . . • ■ 
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for me and netting my papers together and «— 

TiTE court* I know, but he has to act properly. 
He can't do that. We don't have people having 
excursions running in and out of the courtroom. 

MR. PI1ICUS: I will instruct hin that if he 
wants to help ne he will have to remain. 

Tin: court* Is he here now? 

MR. PINCUS* He is parking the car, your Honor 
the court* I will be very careful in watching 
him. If I find any infringement of the decorum of 
the courtroom he will not be able to sit in. 

MR. PINCUS* If counsel had told me that I 
would have instructed him on the way in. 

THE COURT* What other applications? 

MR. SCHWARTZ* The other application pertains 


% 

A* 


THE COURT* Mrs. Schwartz, you better learn 
now if you are going to address the Court you must 
look at the Court and now you are looking at 
Mr.Pincus. I can't hear you when your voice ia 
directed in the other direction. 

Can you try to do that? 

MS. SCHWARTZ * Ves. I'm sorry. 

THE COURT* What is your other application? 

MR. SCHWARTZ* The other application pertains 
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to a potential defense which counsel may bring up. 
Several tines they have mentioned in conversations 
with us that the two defendants are in very poor 

health, but the Government doesn't feel that that is 
a relevant — 

TIIL COURT* That is not a defense at all. 

That in something that the Court must take into 
consideration at the time of sentencing, if the 
defendants are found guilty. But it is no province 
of the jury and it certainly is not a defense and is 
not the proper subject of testimony here. 

MR. PINCUS: Your Honor, I don't know where 
she got the idea that that would be a defense. It 
certainly is not. We never brought it up in the 
courtroom. 

Tire COURT: You never brought it up to me. 

MR. PINCUS: We brought it up in discussions 
with counsel when we attempted to work out something. 
THE COURT: That is perfectly proper. 

As a natter of fact, you said it to me in my 
chambers, and that was all right. 

MR. RIVERS: Judge, I have an application. 

At 3:00 o'clock I have an appointment ~ 

MR. Schwartz t I just wanted the record to 
reflect whether or not Mr. Rivers — 
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THE COURT* Who are you talking to, Mr, Rivers 


MS, SCHWARTZ* Mr, Rivers, your Honor 


THE COURT* I would rather have you talk to 


me so I can hear what you say 


MS. SCHWARTZ* 1 would like the record to 


reflect whether or not Mr, Rivers heard our last 


application pertaining to the health of the defendant 


MR, RIVERS* I heard all the applications 


THE COURT* ’!e knows about that 


MR, RIVERS* As far as the health of the 


defendants is concerned 


THE COURT* He is not going to mention that 


on direct, indirect or any other time 


That is the subject matter which the Court 


takes into very serious consideration at the time of 


sentencing any defendant, if that defendant is ever 


found guilty 


MR. RIVERS* I don't think that has any bearinj 


on ar/thing anyhow 


THE COURT* It is what you call an anticipato: 


defense against a defense 


MR. friedmah* Your Honor, the Government has 


two mors applications if we may get them out of the 
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NR. FRIEDMANi I have spoken with Mr. Tragsr 
regarding the office policy with respect to 
recommendations in cases such as this and we have 
carefully reviewed the facts of this case again and 
I wanted to indicate to the Court, as well as to the 
defense attorneys, that that policy continues in this 
case. 

THE COURTS I don't know what that means. 

MR. FRIEDMAN* That means, your Honor, that 
the Government — with respect to a possible plea, 
that the Government would not — 

THE COURT! Forget it. 

MR. PINCUSi May I say it for the record, your 
Honor, that in retrospect after our conversation, I 
intended to c ome in and withdraw that offer, in any 
event. 

THE COURTS Tea. 

MR. RIVERS! I agree with that. Judge. 

Two things! At 3s00 o'clock I have an 
appointment with a heart attack unit — 

THE COURTS Ton can't interrupt this trial. 

If you got a heart attack — 

MR. RIVERS! I have no heart attack. Judge. 

I am being monitored for a heart attack. I have high 
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MR. RIVERS* I didn't go. 

THE COURT* Anyway, it waa the day you had 
your appointment, is that what you are saying? 

MR. RIVERS* I have another one today and I 
will have to miss it again. 

THE COURT* Why did you make it for that time? 
MR. RIVERS* They made it for me. 

THE COURT* How many witnesses have you got 

to go? 

MR. FRIEDMAN* We would certainly Ills to 
accomodate Mr. Rivers. Wa could schedule our 
witnesses so we can go until maybe 1*30 and then — 
or go right through and then he could leave for his 
appointment. 

MR. RIVERS* I have no objection in going 
right through. 

THE COURT* You mean without lunch? 

4R. RIVERS* Yes. 

THE COURT* What about these people? I can't 

—' 

impose that hardship. 

MR. RIVERS* Sometimes they have the facility 
ir. the State court to have lunch for the jury in the 
jury rooe. 

THE COURT* We can easily do that but it takei 













MR. ntXBDNMt *hat If wo want — what tlaa 
doaa Mr. Rimrs havt to lam fox his oppointwant? 

MR. RIVERS a Z ham to bo thara at 3«00 o'cloc 

THE CO U RT I z oan go aa long aa yon possibly 
can, as far as I an ooncomad* 

Lot no ask yon thiai Bo for# wa nako any 
ruling on that, lav.* a aoa whom wo am going* Von 
ham how nany worn witaoaoos? 

MR. FRZEDMMIa Vonr Honor, asido fron pmwioui 
miftnoarr. wa ham approzinataly sovon sort witn oasos . 

THE court i now nany non pravious ona t ona r a 
do yon ham? 

MR. PRZSDMRNt Wall, with mspoct to previous 
ouatnwarr. wa ham approainatoly — 

MR. SCHWARTS* A nlnlnnn would bo about oamn 

MR. FRZRDMMIt Mill— of aomn son. 

THE COURTI Liaton to this, ho has f o urt oa n 
worn witnoasos. 

How nany witnoasos ham yon got? 

MR. RIVERS t At loast ton or twolm, Jndgo. 
Excluding tha dafondanta if thoy taka tho stand* 

THE courti Don't oxclodo than* Von ham 
loon, too, right? 
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THE COURT i Tw ro t y iqlit witnesses. 

Let's get this thing down. Zt is obvious that 
ws are not going to finish this before tho 4th of 
July and Z don't know whether we will finish before 
Tahor Day. but we have to plan for it. 

We are going to have to be — to discipline 
ourselves and we are going to have to stay longer. 
You have to be fair to the jury at the sees ties, but 
this case is obviously going to go right straight 
through to the 15th of July at this rate but — 

MR. PRZRDMMIt Your Honor, Z would again ask 
the defense attorneys, in view of the testimony of 
the previous card-holders, if they would again 
consider a stipulation? 

THB COURT! Consider what? 

MR. FT 2MMt Consider a reasonable 
stipulation so we don't have to call the other seven 
card holders. 

THE COURT! Z can't make the defense 
stipulate to any facts. Zt is a w asta of tine and 
Z think they ought to consider stipulations if all 
these other card holders arejust going to repeat 
what eve r yone else said. 


Z don't know that it helps their clients not 
to stipulate, but that is up to than. You have the 














■imnii 


& ■ v 




■ 


burden. Ton can't force 




MR. FRZBDNMIt Thank you, year 


TBS COURTl Mh«t 


Z hare got to know 


do yen want — gentl 


Z have a schedule of other 


Z don't know what we oan do to shorten this 


trial. 


MR. PZMCUSi Could we shorten the lunch 


TUB COURTS Z can do 


oat trying to get lunah here at restaurants? 

The only thing we oan suggest is perhaps 
sotting p roced u re of hawing lunch sent in ewery 


day* 


hat that takes an hour by tin tine these reetaorants 
tt H than lay you'll be surprised how long it takes. 

MR. PXZBDMMs Z would think that the Jurors 
would need sons air* at that hour to get outside and 


•e air. 

NR. RZVBRSt Z an not 


to working late. 


tbs comer t would you 

MR. RZVBRSa Z will OC 


after they let 


no go* yes, 


TUB CO UR T! Bow do you know what tins you are 


T 
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90 lag to com back? 

HR. RIVERSi I don't know. 

THk DORT« Don't sake any eora appointment* 
during the day. Make than at night. I can't taka 
the rim, not because I don't want to oooperate 
with you, but because this case is now going to 
•stand so long that we can't afford any more tin* off 
for any excuses. 

It is now twenty after ten. Call in the 

jwry. 

(continued next page) 



















MR. PRIKDMAN: Your Honor, I would like to coll 
one other thing to the Court'■ attention. I notice 
the Court, the first few days of the trial making what 
I consider to be appropriate and concerned inquiries 
with respect to some of the procedures that took place 
ft Koto Factory Limited and more particularly with 
regard to the depositing of the credit card charges witl 
the various banks. 

There will be testimony with respect to the 
charges, but that will take place at a later date when 
the people — 

THE COURT: In other words, I should be patient 
and not make inquiries, is tnat it? I only make the 
inquiries because I don't understand it myself. If X 
don't understand it I assume the jury doesn't understan 


it. That's the only reason. 


MR. FRIEDMAN: I appreciate the inquiries, your 


Honor. 


THE COURT: I hesitate to do it, but I must know 




%*hat ii going on. If you don't make it clear to me, 
don't make it clear to the jury — and that goes for 
you, too. That's the only purpose. 

MR. BARBTTA: Your Honor, I would — 

MR. FRIEDMAN: Is Mr. Bsretta going to be before 


this court of counsel? 


a • * 
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THE COURT: I don't know. 

MR. DARETTA: Your Honor, the reason I'm prompted 
and motivated to make the statement that I am going to 
make, will he very brief, is the recognition and reali¬ 
zation that we are here confronted with an imposition 
upon the administration and conduct of the trial vis-a- 
vis the fact that it will go sc long on a subject matter 
that for all practical purposes, at least in my mind, 
ha 3 already been covered in another jurisdiction and 

being a matter that took a year to come to indictment 

- - $ 

on what total is a $500 sunJto«Cunoney here. 


We discussed ttys of* tJ\e record and brought it 

.f-* 

to the attention of the Court, ^s your Honor knows, 

and I was under the impression -that there was goinq to l 

• •*»--. * 

a continuance of this kind Of examination vis-a-vis a 

conclusion on the practical basis of the administration 

* > . 

of justice in this particular case. I was under the 
impression that today, that today, other than the 
renarks made by Mr. Friedman, regarding the disposition 
of this matter that there night have been an inter- 
jection by your Honor in a consideration of some kind 
of conclusionary decision in the area of concluding thi 
matter here in a fern of disposition. 

Your Honor knows my sentiments. I think I have 
made then clear. I havo certain concerns in ths area 
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of disposing of the matter as quickly as we can because 
it's been a terrible imposition — this matter has been 
going on for literally two years now, and it's a ter¬ 
rible burden and pain on all of parties involved, inclu¬ 
ding the attorneys, as a matter of fact. And to prolong 
this any longer would be an injustice to all concerned 
and would not be in the best interest of justice. 

All I can ask for now is some kind of an answer, 
if it's within your province, your Honor, as to whether 
or not we proceed today or we further discuss the 
avenues we have travelled on regarding the disposition 


of it. 


That's all I waated to say. 

THE COURT* Of course. Hr. Friedman, I must tell 
you and tell Mr. Rivers and Mr. Pincus that I net Mr. 
Trager in the elevator, I think it was Friday, and I 
got him aside in the lobby ar«d I told him that he ought 

i 

to consider what kind of recommendation he would make 
and that might or might not lead to some kind of con¬ 
clusion, that is to say, instead of saying he would 
recomend jail, as to whether he would be willing to 


say what length of jail terra he would recommend. long, 

short, et cetera, et cetera. 

The statement this morning by Mr. Friedman was 
somewhat of a disappointment, and he came down with a 
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statement that we adhere to our original policy. That 
isn't helpful. I can adhere to my original policy, you 
see, that you have to be realistic. That is no way to 
handle the matter. You can say, no, I won't, but this 
brand statement, "I adhere to my original policy,” is 
not a ste0 forward, is it? 

MR. liAKETTA: Your Honor, let me say this, I have 
a great affection and respect for Mr. Friedman an* for 
his associates in this case, and I have a warmth of 
feeling for Ms. Schwart-? and for David Krusala, — 

I don't want to extend it beyond the bounds of propriety 



* • 
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MU. iiARLTTA (Coat'd)* I put it to him that 
he has in many respects I consider been a terrible 
intercepter of a realistic disposition here. 

I believe that he's n.ade Mr. Trager a captive 
of his own ambition in this case. 

TI! T ’ COURT: This is all speculation. don't 

know any thing about that. 

MI*. UARETTA: They wait a year before -- 

THL COURT: I don't think Mr. Trager can *>e 

Made a captive of anyone. 

% 

MB. liARCTTA* I don't know, your honor, necaus£ 
he hasn't responded to you and uses Mr. Frieduan 
as a . instrument to coiue i- with a planned state¬ 
ment. 

?Mb COUNTS I don't care about that. 

MI*. 'lARLTTA: I tnought there might have been 

sone — 

TUI. COURT: I don't care about that. 1 can 
understand that he might take a stand that here X wil 
not retreat fro'.any policy of insisting upon some 
jail tom. 

That I can understand. 

MR. 3ARLT7A: Except when we were negotiating 
with Mr. Friedman this Matter of jail never canc up 
until the eleventh hour, tue day before trial, he ] 

■ 
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misled us there and he misled us when he didn't allow 
Mr.Seminara to testify before the Grand Jury. 

They are aggressively ambition in this case, 
your honor. 

TUL COURT: Mr. Baretta, this is not a plea- 
baryaining Court. Your comment night be more 
applicable in the State Court. I can't go into that. 

MK. D:vIti;TTA: Thank you most kindly. 

T1!L COURT: They have a right. I have to 
respect it. I have no right to plea bargain. J 
make practical suggestions which — 

MR. aARETTA: That is appreciated. 

ThE COURT: — which apparently fell on deaf 
ears. They are the prosecutor. I am not. 

1 must divorce myself from their office, as 

I do from your defense. 

MR. BARETTAs They should have the courtesy 
to respond directly to you, not to a lieutenant, 

Mr. Uartels — I mean, Mr. Friedman. 

HF;. FRIEDMAN: A corporal, your l.onor. 

ThL COURT: I think Mr. Trager — never mind. 

Ml right. 

MR. FRIEDMANi For the record, could Hr. uaret 
just indicate who he represents? That is not on the 
record. 


*2 






II * 


I'tjE COUKT: I don't care who ho represents. 

I think l»e represents one of theec indiviuuals 
apparently ir. — 

MU. kIV 1.US: he's co-counsel to .ue. 

Vi.il JOLF.T: out he not joir.q to be -- 

arc only 3 oi nq to have one attorney for each - 


ant. 


lift. RT Vl.t*’ : I'll try the ca3C. 

Mu. ...MU.VTA: 1 wculc'. never interfere vi-.\ 
the process of affecting the trial, merely th* other 

area we ^iac covered. 

Vh T OAUUT: V/hat ia next? 


I a;.. ».oinq to call tne Jury in about thrte 


minutes. 


.in. l'lJCUd: Gettinn back to nore muncane 
tninqs, I had a motion whicn your *.or.or aske-i tv 
hold until this i ornin-j with respect to the v, itr.ee s 
that was on the stand at tne time that we a -jourr.u. 
on Tliursday. 

If I ray, you asked mo to make that notion 
thi 3 msorr.inq. The motion was two parts: First, t.,ut 
under the best evidence rule, I would ask, and l 
think your Honor alreauy inuicated, that the Xerox 
copies of these envelopes in connection with the 
mailers that were shown to this witness, ;»r. icuroe 
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should not be permitted into evidence — 


T»IE COURT: I imagine what he's going to do 


is give testimony that the oriqinals were e3troyeo. 


because — or something like that, if that is true. 


and then, of course, the Xeroxes arc permitted. 


MR. FRILDMAJ: Wc are withdrawing, your i.onof 


any identification or offer in evidence at tais 


tire of the photostatic copy 


M.K. KIVKRS: Just a second. Can tae Jury oe 


sc advised with regara to tiiis withdraw-*. ? 


V!!L COURT: It is only ~ 


i‘4R. RIVt'RU: It is exposed before the Jury. 


Tiib COURT: You have to let r.te finish speaking 


As to the Xerox copies, I think we too*, tao 


only subject to connection. 

JR. FRIi'DilAiJ: They were not offered in evi¬ 


dence, your iionor. All I did was ask him to identify 
them and your nonor instructed me not tohavo hir.. 


identify them at that time. 

3o there was nothing done in front of them. 


l. i^iVKRS: Re took them one at a time. an . 


had them marked and called them up. 


?!u. COURT: We will tell them to forget the 


Xerox copi*3. 


KIVUR3: Forget all copies, if they art 


V 
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going to withdraw them. 

THE COURT: No, no. Just the Xerox copies. 
That's what we are talking about. 

MR. RIVERS: I understood Mr. Friedman to 
say he's going to withdraw the offer totally. 

MR. FRIEDMAN: Of the Xerox copies at this tJ 
your Honor. 

THE COURT: We will tell the Jury to forget 
any testimony with respect to Xerox copies. 

MR. PINCUS: With respect to the balance of 
the copies, the originals, I would ask again that 
they not be permitted in evidence and that the Jury 
be instructed — 

THE COURT: They have just been identified. 

MR. FRIEDMAN: Five have been admitted in 
evidence through the testimony of five previous 
customers. There are — 

MR. PINCUS: I have no objection to them. 

MR. FRIEDMAN: There are 33 more, your Honor, 
that Mr. Schroeder, on Friday, identified as 33 enve¬ 
lopes that he had prepared. 

THE COURT: Are you going to offer them? 

MR. FRIEDMAN: What I would intend to do, your 
Uonor, this morning, is to ask Mr. Schroeder to 
again identify the ones in evidence and ask him if 

* 
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he prepared them. 

THU COURT: They are already in evidence. 

MR. FRIEDMAN: I want hiia to identify those 
as ones that he had mailed out. 

MR. RIVERS: He already indicated that. 

THE COURT: All right, ho rore argument. 

Too much time is spent on arguments here. I'm 
going to get awfully strict. We are wasting too 
much time. 

MR. FRIEDMAN: Your honor, with respect to 
33 that are original that are marked for identifica¬ 
tion, I will ask Mr. Schroeder again if he can 
identify - them and if he can, then 1 will attempt 

to offer those in evidence. 

% 

MR. RIVERS: He has never said these were 
the exact ones he prepared. 

MR. PINCUS: He said it appears to be. 

T1IE COURT: How can I hear Mr. Rivers while 
you are talking? 

MR. RIVERS: lie has said it appears to be. 

On Friday, the last thing done Ly Mr. Friedman 
your Honor, was to make an offer of these, with 
regard to argument — 

THE COURT: Thursday. 


MR. RIVERS: On Thursday 
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An offer was made of the 33 iflluded to now 

% . ' n 

by Mr. Frtednan. At that point there was an argument 

as to that offer. 

:Jow, Mr. Fincus offered an aryument at 
that point and the Court indicated that on resuming 
today, Mr. Fincus*s argument, as to the offer of the | 
33, would be heard. 

;jow, for Mr. Friedman to again go over anu 
make an identification of tne five already in eviaeno 
and n,a);e another offer id gilding the lily, doesn't 
have to be done, has already been done, 
lie made an offer. 

Tiib COUFT: The five are already in. I ar. 
going to decide the procedure to be adopted here and 
I tnink that if he wants to identify those in order 
to connect then, up with the otners — is that what 

you are trying to do? 

:1R. FRIL'DiiA..: Yes, your Honor. 

Tdb COURT* It is perfectly proper, how are 

you going to get the ethers in? 

MH. FRIL’JMAN* With respect to the 33 marked 
for identification, as 1 did on Friday, I will again 
ask Mr. bchroedcr to look at them and to indicate 
whether these 33 are envelopes that he sent out. 

Pe will testify, your honor, that "I don't remember 


'"•s' 
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the specific names, but they appear to be. M 

Then I sill ask him how they appear to be. 

He will say, "Well, the envelopes are the envelopes 
I used. The tape is the same size tape that I used. 
It's the Foto.Factory meter which I used — 

THE COURT: I will permit it. 

MR. PINCUSx Except, your Honor — 

THE COURT: This has been done again and 

again. 

MR. FINCUS: He said, your Honor, that other 
people have been working on these. 

THE COURT: I will permit it. 

Bring in the Jury. 

MR. PINCUS: Respectfully except, your Honor. 
MR. RIVERS: Exception. 

THE COURT: I'm not going to argue this ad 
infinitum. 

Bring in the Jury. 

You be careful. You can't be running in and 

out. 

MR. PliiCUS: I have instructed him, your Honor, 
(Jury present.) 

(Continued on next page.) 
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Schroeder - direct 46f 


m 

FREDERICK SCHROEDER, called 


3 

aa a witness, having been previously sworn by the 


4 

Clerk of the Court, resumed the stand and testified 


5 

further as follows: 


6 

THE COURT: Mr. Schroeder, you are reminded 


7 

that you are still under oath. Do you understand 


8 

that? 


9 

THE WITNESS: Yes. 


10 

THE COURT: How about this electronic device 


11 

you have here, is it working? 


12 

THE WITNESS: Yes, sir. 


# 

THE COURT: All right. 


14 

DIRECT EXAMINATION 


15 

BY MR. FRIEDMAN (Cont'd): 


16 

Q Mr. Schroeder, would you please look at enve¬ 


17 

lopes in evidence- Government Exhibits 1-A, 2,4, 5 and 13. 


18 

A Yes. 


19 

Q Can you tell the ladies and gentlemen of the 


20 

Jury whether you are able to identify those envelopes as 


21 

envelopes that you prepared and mailed to various people 


22 

who appear on those envelopes in connection with the $9.95 


23 

charges? 


• 

25 

MR. RIVERS: Objection as to form, your Honor. 

THE COURTS Ovtrrultde . - 



J 


25 


THE COURT) Overruled 


A • •* 
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MR. RIVERS: Exception. 

THE WITNESS: They appear to be. 

THE COURT: Wait a minute, which ones are 


we talking about? 

MR. FRIEDMAN: Your Honor, the five envelopes 
that are already in evidence, 1-A, 2, 4, 5 and 13. 

THE COURT: I see. They are the envelopes to 
which consumers have already testified they received. 
Q Look at the following 3 3 envelopes ruarked for 

identifijation, they are: Government's Exhibits for identi- 


fication 3, 6 

. 7, 

10, 

11# 

12, 

14, 

16, 

18, 

iy. 

20-A and 

2C--B, 21, 24, 

25, 

26, 

27, 

28, 

29, 

31, 

33, 

34, 

35, 36, 


38; 40, 41, 45, 47, 48, 49 and 50. 

A Yes. 

Q Have you had an opportunity to look at those, 

1 

Mr. Schroeder? 

A Yes, Z have. 

0 Are you able to determine whether the envelope! 

that I have just read into the record, marked for identi¬ 
fication were envelopes that you prepared and mailed in 
connection with the $9.95 charges? 

MR. RIVERS: Objection as to form. 

THE COURT: Overruled. 


MR. RIVERS: Exception 


• « v 
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A The labels appear to bo the ones that i used 

on the envelopes. 

w Which labels are you referring to now, sir? 

A 3oth the return address labels and the labels 

that concern the addressee. 

d now about the Scotch tape, besides the Scotch 

tape, does that appear to be the sxa' Scotch tape you used 
at the time? 

MM. RIVERS: Objection a3 to form. 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


TUI. COURT: I'll permit it predicated upon the 
prior testimony. I don't know whether the jury is 
yetting this picture or not. Show one to the jury, 
roint it out so we know what we're talking about. 

’.'Jhat seems to be the same as the ones you sent 

out? 

THE WZTTIUSS: These (indicating). Return — 
the address, Foto Factory, bimited, the ones I put on 
the envelopes and this piece of Scotch tape is what 
I used to nut these addresses, attach them to the 


envelope. 

Tl’E COURT: What about the names? 

TILE WITUL.SS: Each individual name I can't 
remember, sir. 

TIIL COURT: You can't remember it? Are any of 
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Schroeder-direc t/Fr iedman 
(Sidebar discussion.) 

HR. RIVERSs We have a list in evidence, your 
Honor — 

MR. PINCUS: Computer list. 

MR. FRIEDMAN: We haven't checked out the 

computer list. 

MR. RIVERS: We have. 

MR. FRIEDMAN: You can bring that out on cross- 
examination. 

THE COURT: Wait a minute. Why didn't you chec) 
that out? 

MR. FRIEDMAN: That list was prepared, our 
contentions, prepared after the 195 charges were sent 

out. 

THE COURT: Never got the list — I'm told, 

gentlemen, we talk too loud. 

In other words, you never had the list? 

MR. FRIEDMAN: Before the October 24 list was 
produced by Mr. Rivers. Your Honor, it's our contentioi 
that Computer was part of the cover-up, the evidence 

will show that. 

THE COURT: Not a Watergate cover-up? 

MR. FRIEDMAN: No. 

THE COURT: The U.S. Attorney seised the list? 

p 
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MR. PliJCUS: Wasn't the list shown by Michael 
Lent and Mick Seminara? 

MR. RIVERS: This other list I received free 

them. 

MR. FRIEDMAN: We don't have to give credence 
to a list not with respect — 

MR. PINCUS: You may oe manufacturing the 

cover-up. 

MR. FRIEDMAN: Let the jury decide. 

THE COURT: Listen, you may get dogmatic state¬ 
ments. I’m going to decide what you have to do and 
what you don't have to do. Just relax, Mr. Friedman, 
and remember the rules of evidence will have to be 
employed. I don't take your ruling nor his, nor his 
(indicating). I take mine. Keep that in mind and 
do the best you can if you're going to prove it. 

(The following occurred in open court:) 

Q Would you please ur one of the envelopes, 

Covemnent's Exhibit 1-A. 

A (Indicating). 

q Again, tell the ladies and gentlemen of the 

jury how, in what respects, that envelope is the same as the 
other envelopes you've prepared in connection with the 9.§5 
charges. 


r 
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A These envelopes, "Here are your beautiful —" 

are envelopes which we had in stock, in the Shipping Depart¬ 
ment. These labels identifying Foto-Factory's address, our 
labels we had in the Shipping Department that we put on the 


envelope — 


MR. RIVERS: I object on the grounds it's tanta¬ 


mount to putting in evidence. He's talking about an 
object not in evidence. 

MR. FRIEDMAN: Talking about Exhibit 1-A which 
is in Evidence. 

THE COURT: He's talking about that. Maybe, 
Mr. Witness, you can put the microphone a little 
further away. 

(Witness complies.) 

TEL COURT: Proceed, please. 

A The Scotch tape is what I used to affix these 


labels to the envelope and I also ran them through a postage 


meter. 


THE COURT: These are all run through a postage 


meter, are they? 


THE WITNESS: Yes, sir. 

THE COURT: Have the same Scotch tape? 


THE WITNESS: Yes, sir. 


THE COURT: Same size envelope? 


r > 
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THE WITNESS: Yes, sir. 


here. 


THE COURT: Sane color envelopes? 

THE WITNESS: There ere two different colors 

the COURT: But they ell have Foto-Factory on 


them, do they? 


THE WITNESS: No, 
THE COURT: What? 


have Foto-Max on them. 


THE WITNESS: Foto-Max. 

THE COURT: It's all owned by the same company? 
the WITNESS: Yes, sir. 

q Did you use the Foto-Max envelopes es well as 

the Foto-Fac tory, Limited envelopes in preparing to nail the 

9.95 charges? 

A Yes, sir, I did. 

MR. FRIEDMAN: At this tine I would like to 

offer into evidence the 33 envelopes that are narked 
for Identification. 

THE COURT: All right, show then to the 
defense counsel. 

MR. FRIEDMAN: They've already seen then, your 


Honor. 


MR. RIVERS: May I have a voir dire? 
the COURT: Yes, up to a point. 






Schroeder-voir dire/Rivers 


VOIR DIRE EXAMINATION 
BY MR. RIVERSt 

q Mr. Schroeder, can you say within a degree of 

definiteness before this jury you prepared each and every one 
of these 33 envelopes? 

A They look like the envelopes that I prepared. 

Q Are they exactly the envelopes you prepared? 

A That, I can't be sure of. 

q As a natter of fact, there were other persons 

employed in the shipping unit other than yourself? Is that 


right? 


Yes. 


They had the job of preparing envelopes, also; 


is that correct? 


Yes. 


Q In the interim, between Thursday and today, did 

you have occasion to spend some time in M-. Friedman's office 
with Mrs. Schwarts and Mr. Friedman? 

A Yes, I did. 

q At that time did you go over the facts that 

you would discuss from the stand, the similarity or apparent 
similarity between the labels and these envelopes that you 
allegedly prepared? 

t 

A Yes. 
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q Did you go over the fact that you would discuss 

from the stand the similarity between the envelopes addressed 
that is, as to the method you address and the ones you 
allegedly prepared? 

A Yes. 

Q Did you go over the fact that you would testify 

from the stand with regard to the Scotch tape used from the 
envelopes that you allegedly prepared and those which appear 
on these 33 exhibits? 

A Yes. 

Q So that your testimony now is a result of some 

discussion had with Mr. Friedman»d Mrs. Schwartz during the 
period from Thursday to today? 

A Yes. 

q Relative to these envelopes? 

A Yes. 

Q You cannot say with any degree of definiteness 

as to whether or not these were the exact envelopes prepared 
by you; is that correct? 

A Yes. 

MR. RIVERS: Objection. 

MR. PINCUS: I join in the objection, your 

/ 

Honor. 

THE COURT: Let mo lookat them. 

c* '• 
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(Said exhibits handed to the Court by Ur. Rivers . 
THE COURT: The question this morning is your 
testimony, your own testimony with respect to these 
new envelopes. What is it, 13, 13, et cetera? That’s 


your — 


MR. RIVERS: Might I respectfully except to the 


Court'3 question? 


THE COURT: Overruled. That’s your testimony; 


isn't it? 


•riiE WITNESS: Ye3. 


THE COURT: I 3 it any testimony suggested by 
Mr. Friedman? 

THE WITNESS: No, he asked me. 

THE COURT: That's your testimony? 

THE WITNESS: (No response.) 

THE COURT: All these envelopes do have Ioto— 
Max on then or Foto—Factory, right? 

THE WITNESS: Yes. 

MR. RIVERS: I respectfully except. 

THE COURT: Admitted into evidence. 

Next. 

MR. RIVERS: May I, for the record, respectfull 


except. 


MR. PINCUS: Exception on my part 






inn 

Schroeder-voir dire/Rivers 
Till. COURT: Proceed. 

TUL CLERK: Government' s Exhibit 3, 6, 7, 13, 

11, 12, 14, 16, 18, 19, 20-A, 20-b, 21, 24, 25, 26, 

27, 23, 20, 31, 33, 34, 35, 36, 37, 39, 40, 41, 45, 

47, 43, and 50, envelopes. Marked in Evidence.) 

\ 

(So marked.) 

MR. RIVERS: Objection. 

THE COURT: Wo, no, don't keep on objecting. 

MR. RIVERS: I excepted. Wow, I'm objecting. 

T1IE COURT. That'3 enough. I ruled on that. 
There is going to be admitted into evidence. You've- 
got your protection, whatever it is. We can't take 
that kind of time. Proceed. 

DIRECT EXAMINATION 

BY MR. FRIEDMAN (Continued): 

q On Friday, did you testify that you had prepares 

these envelopes as well as several others from the last week 

of September to the last week of 19737 

THE COURT: Well# he testified definitely, as 
to certain ones. As to others, his testimony was that 
it appeared to be the sajue. There is a difference. 

Q When you were preparing the envelopes in connec¬ 

tion with the 9.95 charges, were you preparing them on a 
daily basis? 

r -» 
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A Yes, I was. 

q Was it for approximately one month? 

A Yes, it was. 

q During that month, what percent of your time was 

spent on preparing the envelopes for the 9.95 charges? 

A That was all the same. 

q All the time? 

A Yes. 

q And in September and October of 1973, how many 

hours did you work there? 

A 9 to 5. 

q Would you work five days a week? 

A Yes. 

q Prior to the 2.99 and 9.95 mailings, you testi¬ 

fied that Government's Exhibit 51 is the order form that 
you would receive (handing to witness) for the mailing of 
other packages and envelopes? 

A Yes. 

q When you had received that order form, would 

that order form have the name and address of the customer 


typed on it? 


Yes. 


Do you know who prepared those order forms? 

THE COURT t 1 don't know if the jury knows what 
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you're talking about. I'a not too sura I know. Order 
Porn — we have two or three days elapsed since the 
last testimony. What are we talking about here? 

MR. FRIEDMAN: The testimony regarding Exhibit 
51 in Evidence which is an order form that Foto- 

Factory United had. 

THE COURT: You mean sent to others? 

MR.FRIEDMAN: They were given — 

THE COURT: If you're talking about testimony , 
not your statement. 

MR. FRIEDMAN: Mr. Schroeder's testimony on 
Thursday was that he would receive the order form 
in connection with packages and envelopes that he was 
sending out. 

THE COURT: Mr.Sshroeder# who did you receive 
the order form from? 

THE WITNESS: There was a separate order 
department. 

THE COURT: Order department. You received it 
from tbs order department of your firm? 

THE WITNESS: Yes. 

q When you received those order forms# did they 

have the names«d addresses as well as the description of 
the item to be sent# typed on those forms? 
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Yes, they did. 


Do you know who typed those on those forma, 


A It was a computer printout. 


Prior to the 2.99 and 9.95 mailings, when you 


would receive a request from the order department to send 


something out in the mail or by United Parcel or Bank 


Americard or blaster Charges, were involved, what exactly 


v/ould you receive? 


I would receive two tissue copies. One was to 


be put in with the merchandise that was being sent to the 


customer. The otter was to be initialed by a packer and date, 


and retained by the company. 


Would you receive an order form similar to the 


Government's Exhibit 51 in Evidence with Master Charge and 


Bank Americard charges prior to the 2.99 and 9.95 mailings? 


Yes. 


What would you do with tae order form when you 


had a Master Charge or Bank Americard charge anu you were 


mailing something out prior to the 2.99and 9.95 mailings? 


T1IE COURT: We're talking all the time about 


2.99 mail lists. That's really not involved in this 


case, is it? Is it or isn't it? 


MR. FRIEDMAN: I'm attempting to distinguisa 


the procedure before the 2.99 and 9.95. 
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THE COURT: What does 2.99 have to do with it? 

% 

MR. FRIEDMAN t Might we approach the bench? 

THE COURT: Never mind. We don't have time. 

Q Are you able to answer the question or would 

you like it read back? 

^ I believe you asked me what I would do with the 

forms that I received. 

q The order forms. Wo have Bank Americard or 

Master Card charges involved? 

A Yes, a copy went in with the merchandise and 

a copy was initialed and dated and retained by the company. 
(Continued on next page.) 
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T/id COURT: Have you a date there, a date for 

2.99 or a date for 9.93? 

q When did you first start preparing the 2.39s? 

The la3t week in September, 
o Immediately , how long did that last for, tnc 


2.99 mailings? 


A About four days. 

w Immediately thereafter, did you start preparing 

the 2.99 mailings? 

A Yes. 

TriL COUKT: That went through September anu 

October or just September? 

THE WITNESS: Lasted about a month. 

THE COURT: A month. 

q By the whole tiling you're talking about the 

2.993 and 9.95s ai_ayethcr? 

A Yes. 

u Who gave you your instructions with respect to 

preparing peck*** anl envelope, for naillnj. prior to the 

2.99 anu 9.95 mailings? 

A Hr. Seminara. 

Q who gave you the instructions with respect to 

the 2.99s and 9.93 mailings? 

A Dominick Seminara. 














Schroeder-direct/Friedman 48 ® 

q What percentage of timj would you cut 

MR. FRIEDMANS Withdrawn, I'm sorry. 
q When you were preparing the wallings for the 

9.95 charges, what percentage of the time would you use a 
cutting board to cut out the name and address from the cusl 


copy? 


scissors? 


(No response.) 

What percentage of the time would you use 


Well, primarily I used the cutting board all thj 


time and scissors to trim them up. 

q Would you please look at Government's Exhibit B 

in Evidence (handing to witness)• It's a Master Charge 
sales slip form. Would you please show the ladies and gentle 

% 

men of the jury where the name and address would appear on 

the 9.95 customer copy charge slips? 

A (Indicating^ It would — the number was 

generally up here, depending on the type of card it was and 
the address below it. 

q Would the name be with the address? 

THE COURTi Mr. Friedman, are we talking about 

something that's already in evidence? 

MR. FRIEDMAN* Yes, I've indicated Government'll 

Exhibit 8 in Evidence. It's a form. Master Charge, 


N 
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3_part foru. The witness is describing the first part 

of that form which is entitled — 

THE COURT: Vile 11, it’s a Master Charge form? 

FRIEDMAN: The form used, your Honor, when 

a merchant is going to prepare a charge for a custo..*!rl 
THE COURT: This is the form frora tlie ba-iX? 

MR. FRIEDMAN: The forms from the banh. The 

testimony has been — 

I 

THE COURT: Never mind. I 

y The first copy# which is, Mr. Schroder# is 

referring to is the buyer's copy (handing to witness). I 
give you this pencil for purposes of illustration, Mr. Schrooler 
(nanding to witness). Would you please show the ladies ana 
gentlemen of the jury where you would cut along that form 

when you used the cutting board? 

A (Indicating) Made a cut, across here, here and ] 

dov/n this way (indicating). 

y Please put an X where the name and address of 

the customer would appear. 

A It would appear hero (indicating)• 

TliE COURT: That's a queer way of presenting it 
to the jury. You should give it to the jury to look 
at it. In the back row, the jurors can't see. 

MR. FRIEDMAN: I'm sorry. 
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(Mr. Friedun ooopliM with thi Court** 

tion.) 

q nu Mr. DoadLnick Ss nlnar a present tram 

-jo time when you were using the cutting board? 

A Ye*. 

q Wes Mr. Stephen Lent present et the time that 

ou were using the cutting board? 

A Yes. 

q Where was Mr. Seminar*'s office? 

A On the second floor, in front of the building 

q And how large an office did Mr. 

Can you estimate? 

A It was a large office. 

Here there any desks in the office? 


i 


Q 

A 

Q 


Do you 


know how many desks there were in the 


office? 


A 

Q 

A 

Q 

A 

Q 


Two. 

Here there any telephones in the office? 

Yes. 

How many telephones? 

Two. 

Where was Mr. Stephen Lent** office? 


A 


Zn that 
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G Mr. Schroedar, had you avar seen any advertise- 

aant* In any newspapers in connection with this 9.95 charge? 

A Mo, I haven't. 

q Hava you avar aaan any advertisements in any 

other m»dia in connection with this 9.95 charge? 

A MO. 

q Would you please look at these four newspaper 

advertisements. Defendant's Exhibits A, B, C, D (handing to 
witness). 

A is dated October 30, 1973. It's the Daily Journal. 

B is dated October 28, 1973. It's the Long Island 


Press. 


is dated October 30, 1973, and it's the Hcsae News, 


New Brunswick, Mew Jersey. 


is dated October 28, 1973 and it's the Hartford 


Current. 


• i 


gave you had a chance to look at those four ads. 


Mr. Schroedar? 

A Yes. 

q Have you ever seen those ads before? 

A Mo, I haven't. 

q The first ad is dated October — two ad/i are 

dated October 28, 1973. Two ads are dated October 30, 1973. 

r? n you approximate — first of all, do you know the ^ 
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exact date that you stopped preparing the 9.95 mailings? 


Ho, I don't. 


Can you approximate whether the last uat-. t.iat 


ou did prepare the 9.95 mailings was before or after 


October 28, 1973? 


I know it was in the last week of Octoa,r. 


Did you ever receive instructions fro;a an/out; 


to deposit the 9.95 charges in any banks? 


Yes, I did. 


Who did you receive those instructions traa? 


Either from the bookkeeper. 


What is her name? 


Frances Neiman. 


THE COURT: How do you spell it? 


THE WITNESS* I don't know, sir. 


THE COURT: N-e-i-ra-a-n? 


THE WITNESS: I believe so, sir. 


Did you receive instructions from anyone else 


w 

regarding depositing 9.95 charges into the banks? 


Yes, along with the bookkeeper, Stephen Lent 


or Dominick Seminara. 


Do you know how many times you went to the 


various banks to deposit the 9.95 charges? 


No, I couldn't be certain of that. 


*> 


n 


mi 




26 
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Did you ever send anybody else to the banka to 


deposit the 9.95 charges? 


No, I didn't. 


Did you like working for Mr. Stephen Lent and 


Mr. Dominick Seminars? 


Yes, I did. 


MR. FRIEDMAN: Thank you, I have no further 


questions. 


TUL COURT: Can I get the dates corrected? 


What's the earliest date you have? 


MR. FRIEDMAN: Two dates, October 26 , 1973, 


your Honor. 


THE COURT: That's the earliest? 


MR. FRIEDMAN: Yes, two are dated October 30, 


1973. 


THE COURT: Thank you. 


CROSS-EXAMINATION 


BY MR. RIVERS: 


Mr. Schrocder, the prosecutor asked you from 


whom did you receive your instructions for the 2.99 offer. 


You said Dominick Seminars; is that right? 


Right. 


Dominick Seminars was your employer, was he 


not? 


r* -> 
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They were jiajor customers, were they not? 

Yes. 

And the customers were taken from some list of 


some kind, were they not? 

A I don’t know. 


You told us before that you had seen Defendant 


Exhibit E before? 


list? 


THE COURT: What is that? That's the computer 


On Thursday you say this before? 
THE WITNESS: Yes. 

(continued on next page.) 







bs/nc 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 ' 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Schroeder-crosa/Rlvers 


490 


CROSS-EXAMINATION 
BY MR. RIVERS: (Cont.) 

q If you would turn the page over. Do you find 

with regar ''■o the Prosecutor’s Exhibits 1A, 2, 0, 5, and 13, 
that the names of those persons appear on that list? 

Let me help you. Look up In the corner there 

and you will see the pages. 

A It says 53 Goodman; 159 Sheenan; 309 Esposito; 

318 Tom; 87 Roberts. 

q How, with regard to Exhibits — 

MR. FRIEDMAN: Your Honor, may we for the 
record find out who wrote that in? That wasn't on 

the exhibit last week. 

MR. RIVERS: I wrote it in. 

w*at difference does it make? 

0 Turn to the pages. 

MR. PRIEDMAN: For that purpose, I have no 

objection. 

THE COURT: I really apologise because I mis 
the point. 

MR. FRIEDMAN: YoTXirtfonor, Mr. Sehroeder 
was reading something that was handwritten — 

THE COURT: Mr. Rivers, what is this? 

MR. RIVERS: What we have done in order t r 


r • " 
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facilitate things and move forward is to, in the 
left-hand corner of the exhibit, li3t the pages, the 
page numbers on which the persons appear that are 
corresponding with the exhibits. 

TIP- COURT: All right. Nothing wrong with 

that. 

yj\. FRIEDVAV: I hadn't seen it before, 
your Honor. 

THE COURT: All right. 

BY MR. RTVERR: 

Q Now, we had heard some list. Government’s 

Exhibit 3, C, 6, 10, 12, 11, 14, 15 — there are 33 in 

number; is that right? 

A Yes. 

0 Do you have any reason to believe, Mr. 

Schroeder, that if you were to compare these exhibits — 
for the time of the Court I won’t go through it, but if you 
want to I will — with the Exhibits, 33 exhibits and the 
page numbers, the names of the persons that he wouldn't find 

to correspond — 

THE COURT: ""uld or would not? 

0 Would you or would you not? 

A I would have no reason to believe that they 


don’t appear here. 


n 
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^ Schrccder - cross/Rivers 

q !'ow, the prosecutor had indicated — a - 

M , was a list made on the »«h of October . 1073. 

rivers: ‘lay I have these marked for 1 

Identification. 

THE CLERK: Defendant ‘s Exhibit R.unbound 
comnuter printouts marked for Identification. 

(no marked.) 

GY VR. RIVERS: 

o I show you Defendant's Exhibit F marked for 

identification and ask you whether or not you have seen 
these before in connection with your Job at Roto Factory. 

Inc.? 

A I can't specifically say that that's the list 1 saw. 

p you indicated on Thursday that you saw a list 

m Dominick'S office; is that correct? 

A YEs. 

Do you know whether or not this was the list 


0 

you saw? 

A 

Q 


23 

24 


T can’t be certain of that. 

irsrtiy at it for a moment and see 
Well, can you look at it ior 

«• vmi see any of the customers on that list 
whether or net you see any 

that appear in the exhibits? 

A I don’t think I can pick out the names. 


25 


Mr. Rivers. 
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At any rate, can you pick out the date? 


This is September 25, 1972 


MR. RIVERS: T can't make an offer at this time 


Judpe. 


With regard to the exhibits A throurh D, the 


newspaper articles, that is the advertisements, did you have 


a chance to read them? 


Yes . 


Do they spell out the entire 995 offer? 


Yes, they do. 


And they are completely open and in a public 


newspaper; is that rip;ht? 


YEs, they are. 


At the time that you made these cutouts on this 


exhibit and pasted them on the envelopets that you mailed. 


that you indicated looked like the envelopes you mailed, 


are you familiar with the time Foto Factory Inc. became 


financially embarassed or on the verse of bankruptcy, when 


they had a limited amount of funds and so forth? 


What Is that? 


Did there come such a time, as far as you know? 


No, sir, as far as I know. 


Did there come a time when layoffs took place? 


Yes, there did. 


C' • •• 
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In point of time, when was It that you were 


making these cutouts? 


The layoffs came after I was making the outouts 
Was It closely In proximity, the same time or 


not the same time? 


THE COURT: He said after. 


BY MR. RIVERS: 


But In point of time, how much time after? 

I really don't remember specifically. 

I see. 

Was -- you were In the shipping department. 


is that right? 


Yea. 


q Did there come a time when Poto Factory 1 * **>111 

to purchase labels and other supplies became curtailed? 

A I really don't know that. 

0 At any rate, the names that appeared on that 

exhibit are the names of customers, not the outside public; 


is that right? 


Yes. 


MR. RIVERS: I have no further questions. 


CROSS-EXAMINATION 


BY MR. PINCUS: 


Mr. Schoreder, how long did you work for 
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Foto Factory? 

A From April 1^73 to November 1973. 

0 Du^inr that period of time were you completely 

in charge of the mailroom? 

A The shiprinr department. 

C "he shiupinr department, T'r sorry. 

A Yes. 

0 V.'as it a — did you do a larre volume of 

3hipplnc? 

A Yc 3, I did. 

h \Fiat did you ship, can you tell us? 

A T shipped film, processinr mailers, cameras, 

flashes. I ruess that would cover most of then. 

■n In other words, anvthlnp that was shipped by 

the company cane through your department or under your super 

vision? 

A Yes, it did. 

0 A\’d is it a fact that these 995 mailers you've 

testified to were only a small portion or a small period of 
tine with respect to the overall picture of shipping? 

A Y 03 . 

Q Were you the only one in the mailroom? 

A ;.Y>, T wasn't. 

o hid other people ship also? 

c • * 
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Yea. 


Under your supervision? 


Yes. 


q 3 o tnat is it fair to say that all of the 

items in evidence, these mailing envelopes that you have 
testified to, may not have been sent by you alone, personall 
A That's correct. 

Q Did you ever send any free mailers for people 

who had had a complaint or a problem? 

A Yes. 

0 How were those sent, I mean, what was the basi 

for sending a free mailer? 

A If somebody said that they had received the 

film but not the mailers, we would replace them with the 
appropriate mailers. 


Did you have a relatively large stock of 


these mailers? 


Yes . 


Were they available? 


Yes. 


Were they kept under lock and key? 

Yes, they were. 

And who had access to the lock and key? 


I did. 


«> * • 


'■■V 
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Q And ao theae had a value and they were taken 

out only when you Intended to uae them for aome purpoae? 

A Yea. 

Q And on the occaalona that you aent free 

raallera and other material, waa that In connection with a 
complaint that aomebody would have made? 

A Yea. 

THE COURT: Walt a minute. 

Juat ao I know what happened — I think I do, 
but I could be rather denae on thla mailing buaineaa 

_ would you by your queatlona bring out Juat what 

happena when a complaint la made — a complaint about 
what? 

MR. FRIEDMAN: Excuse me, your Honor. 

Are we talking about the 995s or are we talking 
about general buaineaa practice now? 

Can that be made clear? 

THE COURT: That’a why I don't know. 

BY MR. PINCUS: 

Q Generally, Mr. Schroeder — 

THE COURT: What are we telklng about? 

MR. PINCUS: I'm talking about both the 995 and 
the general practice during the time he waa there. 

I wanted to know from him how he got the 
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information concerning the fact that ha should 


aithar send out a raplacamant or maka ao«a kind of 
refund to someone who had called in on any aattar. 

THE COURT: But it won’t be a 995 matter, *oi 


MR. PINCUS: It could be anyone, your Honor. 
THE COURT : Would It be a 995 matter? 

I don’t know. I thought the Jury might hare diffi¬ 
culty In finding out what we are talking about. 


MR. PINCUS: Maybe I can clear that »'P, your 


Honor. 

BY M.R PINCUS: 

Q You've alr.»«y teetlfied that tha Mllere wei 

k.pt under lock and k.y and th.y war. valuable. 

A Yes. 

TER COURT: Are they 995 mailing liete, ia 

that what you are talking about? 
q Were they all kept in the same place? 

A Yes. 

Q Are these the ones that were used for both 

the 995 Offer and the 299 offer a. well ae any othereT 
A Yes. 

q Were they also used In the general conduct 


of the business? 


r* • 
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Yes. 

Aside from any offers, any special offers? 
Right. 

WEren't they in fact even sold over the 


counter? 


A Yes, they were. 

g 'low, there were occasions, were there not, 

when someone came to you and asked you to issue a credit 
by way of an additional mailer or several additional mailers' 

A Yes, sir. 

Q Was that during the entire time that you were 

employed? 

A Yes. 

9 In those cases, did you send a mailer or 

several mailers, whatever the orders to you? 

A Yes. 

Q And was it a fact, MR. Schroeder, that v oso 

orders were riven to you with respect to sending other malle 
both with regard to the normal conduct of the business 
prior to the 995 offer, and during the 995 offer? 

A Yes. 

THE COURT:- You wouldn't send one out without 


investigating the complaint, though? 

You don't get a phone call with a complaint 
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and dingo, out goes the new mailer, it doesn't 

happen that way, does it? 

TVP: WTT’IESP: »«o . «ut that wasn't my 


denartment. 


(continued next nape.) 
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CROSS-EXAMINATION 
BY MR. PINCUS: (Cont'd.) 

Q In other words, someone would tell you froir 

another department that you have to issue a mailer or a 
credit to this one or that one? 

A Yes. 

Q Was it always the policy of the company to 

replace mailers or to make provisions for some sort of a 
refund with reference to someone who is dissatisfied? 

A Yes. 

Q When you started sending out the $9.95 mailers, 

did you take them from the 3arae batch that were under lock 
and key that you had used previously? 

A Yes, I did. 

Q And these had the same value as any of them that 

you had sent out before the $9.95 offer? 

A Yes, they did. 

0 Mr. Schroeder, you had other items that you 

shipped, didn't you? I believe you testified film, cameras 
and things like that. 

A Yes. 

Q Was the company doing, if you know, a largo 

volume of shipping? 

A Yes, they were. o' > 
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And could you tell us was the amount of shipping 


done on the $».95 offer, was that sn.ll in comoarison with all 


of the shipping you did in that businef.f 


Yes, it was. 


And did you handle that shipping basically the 


same as you would handle any other shipping? 


Yes. 


You had other duties aside from the shipping rood, 


didn't you? Let me clarify. For instance,did you go to the 


banks to make deposits? 


Yes, I did. 


Did you go to Kodak to pick up film? 


Yes, I did. 


Did you take things to the Post Office? 


Yes. 


Did you pick up merchandise from wholesalers and 


things like that? 


Yes. 


So that you weren't always in that shipping 


room, were you? 


No, I wasn't. 


Wow, let's talk about the deposits. You have 


talked about slips here, Master Charge and Dank Americard 


slips. Did you take those slips, the baiW copy, to the bank 
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personally? 

A I was handed the deposit, which I made. 

Q Did they have some of these slips with them? 

A Yes. 

Q Did you ever mail any of these slips? 

A No, I didn't. 

Q So then any deposits you made in the bank were 

brought personally to the two banks you've already testified 


to by you? 


Yes. 


Were you the only one that made the deposits ( 


to your knowledge? 


I don't believe so. 

I see. Now, there was a customer service 


department, was there not? 


Yes. 


Q Are they the ones that would give you the infor¬ 

mation regarding refunds or other mailers to people who had 

made a complaint? 

A Yes. 

o Would you say, if you know, that for the volume 

of business, the complaints were rather small? 

A Yes, I would say that. 

Q Was it the company's policy to rectify all 
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complaints? 


Yes, it was. 


0 Now, in addition to the newspaper ads that have 

been talked about today, do you remember any other type of 
advertising other than newspaper? 

A Well, I know that the company did a great deal 

of advertising, but everything T 'm not — 

A Do vou recall if there was any advertising on 


radio? 


Yes, there was. 

How about television? 


Yes, there was. 


Were there other publication, maaazines? 


Yes. 


Periodicals? 


Yes. 


q v.’as it the company policy, if they put an ad in 

the newspapers, to put a similar ad in these other publications 


Yes. 


C? Did you ever see any of the newspaper ads cut 

out and hanging on the walls in the office? 

A Yes, they were in the order department. 

Q As a natter of fact, the company was guite busy. 


25 


was it not? 
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A Yes, it was. 

Q Did it keep all of your department, yourself and 

the people under you, busy at all times? 

A Yes. 

Q You have considerable experience in this line of 

business, don't you? 

A Yes. 

Q As a matter of fact, are you not now in the 

same type of business or a similar type of business? 

A Yes. 

Q Do you run your present business similar to the 

way FotoFactory was running initially? 

A Well, I don’t have a Tu»il order business. 

Q I see. Do you sell mailers? 

A No, I don't. 

Q Do you offer the sale of film together with 

developing or processing? 

A Yes. 

THE COURT: You didn’t bring out whether he's 
business for himself or whether he's working for a com¬ 
pany. 

MR. PINCUS: I intend to go into that. 

THE COURT: You just shoot along, but I think 
we are interested in knowing — do you have a business 










6 Schroeder-cross-Pincus 

of your ovn or do you work for somebody else? 

THE WITNESS: I have my own business. 

Q Is that business a corporation? 

A Yes, it is. 

Q And could you tell us who the stockholders are? 

A Myself and my partner. 

Q What is your partner's name? 

A Thomas Edwards. 

Q I see. And where is your business located? 

A In Massapequa Park. 

q And do you do, aside from the fact that you don’t 

send out mailers, do you basically do the same type of busi¬ 
ness that Foto Factory did, on a smaller scale? 

A Yes. 

Q When you went to Kodak to pick up film, was it 

in xarge quantities? 

A Yes, it was. 

Q Could you give us an idea. Was it a truckload? 

A Truckload. 

Q And this film was used not only for sale over 

the counter but in mailing to customers along with the mailer 
situation so that they could send back the exposed film for 


developing? 


Yes. 


i 
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Q And the developing plant that Foto Factory ran, 

was it a large one? 

A Yes, it was. 

Q Was it well equipped? 

A Yes. 

O As a matter of fact, wasn't it one of the Lest 

ones that you know of? 

A Yes, it is. 

Q And did it have the latest equipment? 

A Yes. 

Q How many rolls of films, if you know, was it 

capable of processing per day at full capacity? 

A I would say it was virtually unlimited. 

q Was it running all the tine? 

A Yes, it was. 

<j Were there other offers during the time that you 

worked there that were given similar to the $9.95 offer, not 
in the amount of money but a similar type of thing with 
mailers? 

A Not that I know. 

Q Didn’t you testify to a $2.9° offer? 


A That was before I started working. 


Q Oh, I see. And this $9.95 offer was sold also 


over the counter at the Foto Factory, was it not? 
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w 

In other words, could you come in and buy that 


3 

$9.95 offer if you saw it in the newspaper? 


4 

A Yes. 


5 

Q You got along with Mr. Lent and Mr. Seminars, 


6 

didn't you? 


7 

A Yes, I did. 


8 

Q And would you say that they were doing the best 


9 

that they could to run the business? 


10 

A Yes. 


11 

MR. PINCUS: No further questions. 


12 

THE COURT: All right. 


• 

Next. 


14 

REDIRECT EXAMINATION 


15 

BY MR. FRIEDMAN: 


16 

Q Mr. Schroeder, would you please look at Defendant 

> | 

17 

Exhibit E. That is the computer list with the green cover 


18 

on it. Did you ever see that computer list when you were 


19 

working at Foto Factory Limited? 


20 

A I can't testify to this being the exact list? 


21 

Q Does it appear to be the list? 


22 

A Yes. 


23 

Q Would you please look at Defendant's Exhibit 


• 

F — I believe it is in evidence. 


25 

A Yes. 



o -> 


| 




i 
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MR. FRIEEMAN: I stand corrected; it's identi¬ 
fied. 

Q During the time that you were preparing these 

$9.95 mailings? What per cent of your time was spent on the 
$9.95 mailings? 

A All of my time. 

Q You testified on direct examination that you 

prepared $2.95 mailings, is that correct? 

THE COURT: $2.95? 

Q $2.99. Mailings for $2.99. 

A Yes. 

Q On cross-examination I believe you told Mr. 

Pincus that the $2.99 offer, promotion, was on before you 
were there? 

A Yes. 

Q Would you please clarify that. When you were 

working at Poto Factory Limited, were you or were you not 
preparing a $2.99 mailer? 

A Yes, I was. 

MR. FRIEDMAN: I have no further questions. 

THE COURT: Any more? 

Very well. Thank you very much, Mr. Schroeder. 
I (Witness excused) 

> MS. SCHWARTZ: Gove raiment calls Bernard Tapper. 
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(Jury present.) 

MS. SCHWARTZ: The Government calls Bernard 


Tepper. 


BERNARD 


T E P r L R , 


called as a witness. 


having been first duly sworn by the Clerk of tne 
Court, testified as follows: 

THE CLERK: Full name. 

THE WITNESS: Bernard Tepper, 209 Bennett Aven le. 


DIRECT EXAMINATION 


BY MS. SCHWARTZ: 


*lr. Tepper, where are you employed at present? 
Eli Reliance One Institutional Services, 


56 Pine Street, New York City. 


What capacity are you employed there? 


Clerk. 


Have you heard of a company which was known 


as Foto Factory Ltd.? 

A I'm sorry? 


Are you familiar with a comjjany by the name 


of Fo. ■> Factory Ltd.? 


Yes. 


Do you recall if you've had business transactions 


with that company? 


25 


A 


Yes 


O 











/ 
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Jid you purchase anything else from Foto 


Factory? 


Did t»it ro copa- a tx...o w.»on you receive... >n. 


envelope in the 


:..aix fro.’ Foto Factory nine., is unsolicrt.sd? 


,,t jl x f it cd.'>C' fro... Foto. »ax ci.ioliciuto f .....wilt- 


.ictoucr, '73, 


•j jic yea e::ai tine the envlo.-C. when it arr:v . ? 

.1 1 uio. 

^111 you t* 4 11 us iitiit it contain^... 

Four — ailt-rs which I aaou.tc were fret. 

Die. it contain anything else? 
zv little slip of paper saying tnat the value 

„as approximately twenty so:-e odd dollars. 

,,r. iepyer, I show you now what has bee:. 
i.arked as Governi «.-nt ..xhioit Id in ..vidcnco, anu asn if you 


recognize it. 


1 do. 

..ov do you recognize it? 

hell, the Misspelling of my name — well, i 


received thi.* in tao mailbox, actually. 


Is that the envelope, you received in October 


of '73 froi.> Fotc Factory? 








■1 


It is 
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direct 


q Could you please examine the contents c v . > 

in Exhibit 12 and are those the contents of the enve? a 
when you received it in October of '73? 

A Yes, there was one additional one which, 

after reading this, I thought was free. Igave it to a cousin 
it was a movie film mailer which I have no use for. 

Q Do you know what happened to that mailer? 

A I eventually told him when I received the 

charge to destroy it because it was trouble. 

THE COURT: I don't hear too well. 

You eventually told him what? 

ThE WITNESS: I told him there was something 
wrong when 1 received these free mailers being that 
there was a cnarge that came a few weeks later from 
the Master Charge. 

I told him not to use it, to destroy it, 
which he did. 

MS. SCHWARTZ: Your Honor, I now ask the en¬ 
velope and four mailers and — It's already introduced 
into evidence. 

Withdrawn. 


HY MS. SCHWARTZ: 

Q Mr. Tapper, at the time you received this 

envelope which you've just examined, had you ordered these 




- 
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four mailers from Foto Factory? 


You testified that you later received a charge 


on your Master Charge; is that correct? 


Yes. 


And do you recall tne amount of the charya 


on your account? 


S?3 and chanye — I'~‘ sorry, chat was tae 


original one. It was $9.9 j 


Did you authorize that charge to be placeu 


on your account? 


Did you read the enclosed piece of paper that 


came with these mailers? 


I did. 


Did you read it at the time you received these 


mailers? 


I eld. 


,j iased on the fact that you had not ordered 

these mailers and having read tne slip, were you able to mak« 
a decision as to whether or not you would be charged for 


these mailors? 


MR. RIVERS: Objection, calls for an operation 


of the witness's mind. 













1 
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Topper - direct 

THE COORTt You'll have to rephrase that ques¬ 


tion, please. 


BY MS. SCiiWARTZ: 


0 Mr. Tapper, I believe you've already testified 

that you felt that these nailers were free; is that correct? 
A Yes. 

g What did you do when you received the charge 

for $9.95 on your Master Charge account? 

A 1 tried to call the Foto Factory, without 


success. 


Was the $9.95 charge for introductory nailers 


from Foto Factory? 


If I remember correct, that's what it said on 


the little slip. 


Is that why you tried to call Foto Factory? 


Yes. 


Did you do anything else when you received 


this $9.95 charge? 


Eventually 1 called the Master Charge company 


and explained the situation to then. 


What did you ash them to do, if anything? 

I’m sorry? 

What did you ask the Master Charge company to 


do, if anything? 


Well, 1 mentioned that it was unauthorized and 
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I think it was a Miaa Mailam who requested I return the 
slip and she would credit the account. 

Q Did Miss Mailman arrange for you to receive 

a credit on your account? 

A Yes. 

MS. SCHWARTZ: Thank you. No further questions. 
CROSS-EXAMINATION 
BY MR. RIVERS: 

q Mr. Tapper, were you credited at $9.95 on your 

Master Charge account? 

A I was. 

q Did you have occasion to do business with 

Foto Factory prior to this time? 

A I did. 

Q Were you dissatisfied with the speed with 

which they returned your photos to you? 

A I was. 

Q Did you do business with the* on another 

occasion and were you dissatisfied, again, with the speed 
with which they returned your mailing to you? 

A I don't follow you. 

q On another occasion, did you do business with 

them; that is, Foto Factory, and were you dissatisfied — 

THE COURT: I don't know whether you're saying 
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Tapper - direct 
satisfied or dissatisfied. 

MR. RIVERS: Dissatisfied. 
TilE COURT: Dissatisfied. 
MU. RIVERS: Dissatisfied. 
THE COURT: All right. 

(Continued on next page.) 
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CROSS-EXAMINATION 
BY HR. RIVERS: 

q Withe the speed with which your films were 

returned to you on the second occasion? 

A Well, originally, when I first ordered the 

film, I believe it took several weeks until I received the 

% - 

flret mailing back. Then the second time was similar and . 
received the introductory offer, so-called, before I 
received the actual second mailing and that was the last 

time. 

q On the first occasion, when you were dissatis¬ 

fied, were you instructed it’s necessary for you to place 
fifty cents with the mailing in order to get speedy results? 

A Yes. 

q Por the purpose of postage? 

A It was, but I didn't know this until I had 

purchased the mailers. 

q But you became aware of that; is that right? 

A Yes. 

MS. SCHWARTZ: I object on the basis of rele¬ 

vancy . 

THE COURT: This is Irrelevant. It's irrele¬ 


vant, hasn't anything to do with direct. 
HR. RIVERS: It runs — 


n 
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3 Tepper - cross/Rlvers 

THE COURT: Maybe you ought to rephrase It, 

Mr. Rivers, a little differently. 

Q At any rate, you saw an ad lnthe New York 

Times for Foto Factory processing. Is that right? 

A Correct. 

0 You saw an ad In the New York Times with an 

offer from Poto Factory; Is that right? 

A Right. 

Q With regard to the mailer that you received 

with this slip of paper In It, did the paper indicate the 
offer was worth $2.10? 

A I believe It did. 

Q Old It indicate that your money would be 

guaranteed back to you or money back guarantee? 

A Yes. 

Q And you were In fact credited for 995; is 

that right? 

A (No response.) 

Q After you made the complaint, you were 

credited for 995? 

A Yes. 

Q So you're out of pocket, no money; Is that 

correct, at this point? 

A That's a difficult question to answer. 


/ 
















Tapper - oromi/Nnmi* 


Ye* . 


no that you riotlvod four and only 


Isrft thilt n fact, three left? 


Might. 


it ter of fact. do you know ir your 


counln *011111117 need Dm mailer or d*»tpoy#d It? 

A I aaaume It* destroyed It. 

Q You mriiiim . 

Now, h*d ha used that mnller and not destroyed 
It, he would iiav# received a valua, would h# not, by 
dovolopad ploturan or movl# film? 


Q Navarthalasa, your bank or your char** waa 

credited with the 09S, Isn’t that so? 


Q So thst It’s entirely conceivable that you 

i 

or your cousin received services that were valuable without 
paying anything for It; Isn’t that possible? 

A Possible. 

Q And you never received another charge from 

Koto Pactory for that mailer that you had given to your 

cousin; did you? 

A Possible. 

THE COURT: You're talking about possibilities, 


e • 
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Tepper - cross/Plncus 

Do wo haw any facts hera? I mean this Is all 
speculative. 

MR. RIVERS: Your Honor, with all due respect 
to the Court, all the exhibits put In by the prosecutcjr 
were possible Identifications. 

They also were possible. 

THE COURT: No, no, we are not going back to thajt. 
What I want to know. Is It a fact the cousin used 
this? 


MR. PINCUS: We haw no way of knowing, 
your Honor. That's the question I posed. 

THE COURT: We are Just guessing. 

MR. PINCUS: Yes. 

THE COURT: I don't know. 

MR. PINCUS: Yes. 

THE COURT: That's Inrelevant. We are 
taking time. I don't want posolbllltles. I'm not 
Interested In speculation. You can ask him whether 
the cousin used It, whether he used It and didn't 
pay for It. I think that's relevant, but he doesn't 
know, so we don't know what happened. I'm not going 
to permit that before the Jury. 

It's misleading. 

BY MR. PINCUS: * 
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q You had uaed mallera with Foto.Factory before 

this, had you not? 

A Yes. 

Q So you knew that mailers had a value? 

A Yes. 

q Mr. Tapper, Isn't It a fact you wrote a letter 

to Foto Factor with a complaint? 

A Yes. 

q Did you state In that letter that you were, 

among other things, concerned about the fact that they 
had not charged you sales tax on the 995? 

A I was. 

MR. PINCUS: No further question. 

REDIRECT EXAMINATION 
BY MS. SCHWARTZ: 

q Mr. Tapper, you testified also on direct, did 

you not, that after you received the 995 charge you tried 
to contact Foto Factory about that charge? 

A I did. 

q Could you please explain to the members 

of the Jury what efforts you took to contact Foto Factory? 

A I don't know which came first but I think, 

first, were the telephone calls. 

q Approximately how many telephone calls did you 


n 
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8 T epper - .redirect 

make to Poto Pactory? 

A Minimum, a dosen. 

q Were they from Manhattan to Poto Pactory'a 

offices on Long Island? 

A Yes . 

q Long distance phone eallst 

MR. PIHCUS: Object to the type of phone 

calls. 

MS. SCHWARTZ: Your Honor, he brought out 
the expense. I believe on cross-examination 

THE COURT: Wait a minute. 

I think — I don't know whether it is or 
not. I think it would enlighten the Jury and the 
Court whether a phone call from Manhattan to the offl 
of Poto Pactory in Long Island is a long a!stance 
phone call. I don't know, is it? 
q MR. Tapper, can you tell us whether or not 

the phone call from Manhattan to Long Island is a long 

distance phone call? 

THE COURT: Hot any place in Long Island, 

to this Poto Pactory. 

A Actually, it''’ * long distance phone call but 

there were no answers, but the expense started with the 
registered letter. 
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9 Tepper - redirect 

Q What do you mean when you say there were no 

answers? 

THE COURT: Gentlemen, I'm going to take five 
seconds —well. I'll have a side bar. 

(Side bar discussion.) 

THE COURT: I want to talk very quietly about 
you, Mr. Rivers. You cannot shake your head or 
make grimaces with respect to testimony of any 
witness. That goes for Mr. Friedman, Mr. Plncus and 
Mr. Rivers. I watched it this time and I don't 
want that. That's wrong. That's all. 

A word to the wise is sufficient. 

MR. RIVERS: I am sorry. Judge, I didn't 

realize I was doing it. 

(Open court.) 

(continued next page.) 


• • ' * 










-ap 

5am/l 


Tepper-direct-Schwartz 

TJIK COURT: The offense occurred, when you did 
what, 'then you sent a registered mail letter or what? 

T:i;; WIT.JESS: Registered letter to the company 
with a Tf turn receipt, which I received, plus a folio* 
through of letters to a postal inspector’s attorney 
general. 

DIRECT EXAMI RATION 
;1Y MISS SCHWARTZ: 

Z low, Mr. Tepper, vou said that you made perhaps 

a minimum of a dozen phone calls to Foto Factory? 

A Yes. 

j Did you ever get a response from Foto ractory 

to any one of those calls? 

A Mo. 


Mo. 


MP.. RIVERS: 

Objection, your Honor. 

MR. PINCUS: 

He testified that he — 

MR. RIVERS: 

He testified that he got “ _ 

MR. PIMCUS: 

There is no indication that 


spoke to anyone. 

THE COURT: Let him answer the question. 

nid you get two answers? 

THE WITNESS: I did not receive any answer to 


25 


any of the phone calls. 

THE COURT: That is what he says. 


n 
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THE COURT: Let me ask him, do you mean that 
nobody answered the phone, no one on the other en<l? 

THE WITNESS: No. Either it was busy or no 

answer. 

a 

THE COURT: Busy cr no answer. And that is 
what you say. All right. 

Q Mr. Tepper, did you receive a response from 

Foto Factory through the letter that you sent them? 

A Just a return receipt and a registered letter. 

Q What did you say in this letter? 

MR. RIVERS: I would object to it. 

THE COURT: Yes. Why isn't the letter the best 
evidence? 

MISS SCHWARTZ: It's in the possession of 
Foto Factory, but I do have a xerox copy. 

THE COURT: Ask them to produce the original 
and upon failure of them to do so, offer the copy. 

MR. RIVERS: Your Honor, may I object. The 
U.S. Attorney is testifying it is a new posse sion of 
Foto Factory. 

Does she have evidence to tha effect? 

THE COURT: Ask Foto Factory. Have you got it: 


MR. RIVERS: I have nj letter 


O 







Teppe r- di re ct- S ch w art z 
MR. PINCUS: Neither do I, your Honor. 

THE COURT: Ask him whether this ia a copy of 


the letter. 


MISS SCHWARTZ: May I have thia marked for 


identification' 


THE COURT: How did you know it was in tire 
poaaesaion of Roto Factor/? 

MISS SCHWARTZ: He testified that it was 
return receipt requested, and he did receive the retur 
receipt. 

THE COUP"*; 3ring it out then. 

THE CLERK: Government'a Exhibit 52, two page 
xerox document dated Ncverrfoer 6, 19 73. 

(So narked.) 

0 I show you Government'a Exhibit 52 in evidence 

THE CLERK: For identification. 

3 — for identification and ask you 

THE COURT: Wait a minute, what bothers me, 

Misa Schwartz, did you say this took place in March 
of 19 73, this mail offer? 

THE WITNESS: That is when I sent away for the 
original mailers. 

♦ 

THE COURT: When did you get it? What date 


did you get it? 


n > 
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the WITNESS: I am sorry 

THE COURT: You are not talking about the 

orepaid nailers, are you? 

THE WITNESS: Yes. 

THE COURT: If it hardened in iarcn 19 7 3 and 
you did not eend the letter until Jovember 1973 — 

the WITNESS: -lo. March was when I placed the 
original order. I placed the order with Foto Factor/ 
and in October when I received the introductory offer. 
THE COURT: All right. 

g Mr . Tepper, do you recognize Government's 

Exhibit 52 for identification? 

A I do. 

3 Is that a copy of the letter that you sent to 

Foto Factory? 

A I would call it a reduced copy, actually. 

the COUFT: a what? 
the WITNESS: Reduced. 

THE COURT: What does that mean? 
the WITNESS: VJell, the original was this size 
the COURT: Is it the sane wording exactly? 
the WITNESS: It is my writing, yea- 
the COURT: Vou are talking about the mechanic 
effects in reducing the original letter to a amailer 
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pi#ce of paper, ia that right? 


THE WITNESS: Yea. 


THE COURT: la this the letter that was encloae< 


In the envelope which waa sent regiatered mail, or a 


copy of it rather? 


THE WITNESS: Yea, 3ir. 


Do you know where the original envelope would 


be? Excuae me, the original letter? 


It waa aent to Foto Factory. 


Did you receive the return receipt requested. 


aigned by poatal factory? 


I did. 


MISS SCHWARTZ: Your Honor, I offer thia in 


evl dance. 


MR. RIVERS: Objection, your Honor, there ia 


no return receipt. There muat be a return receipt. 


MR. PINCUS: They could have aerved ua with a 


notice to produce -- 


THE COURT: Juat a minute, please. Sit down. 


Mr. Rivera, please. 


Did you roceive a return receipt? 


THE WITNESS: I did and I atill have it. 


THE COURT: Where ia it? 


THE WITNESS: Home. 


u 












Tepper-direct-Schwartz 

THE COURT: Ml right, you bring it in tomorrow. 
THE WITNESS: I will. 

MR. RIVERS: I have a further objection, your 


Honor. 


THE COURT: What? 

MR. RIVERS: Objection on the grounds that the 
indictment speaks of a period between September 15, 
1973 and October 30, 1973, and this gentleman is 
testifying about something that occurred in March of 


1973 — 

THE COURT: Ho. Maybe I am confused. His 
original order was in March. The introductory offer 
was in October, 1973. That's what he said. 

MR. RIVERS: I didn't understand his testimony 

to be that. 

the COURT: Yes. Ml right, gentlemen, we can 
take this letter into evidence — show it to the 

defense counsel. Miss Schwartz. 

MR. PIHCUS: No objection, in the interests of 

savinr »hin the time of coming back with the receipt, 

no objection. 

THE CLERK: Government's Exhibit 52 for 


identification now narked in evidence. 
(So marked.) 


n • * 
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T T P'. COURT: Proceed. 

MK. Places: I would like the records to dhow, 
if your Honor please. no objection to this evidence 
deed not mean that we admit having received the 
original. 

7r: COURT: You don't have to admit anything. 

■am testinony of the witness i.. her. for the jury to 
accept or not accept. 

he says he had a return receipt giver, to hi. 
and he in willing to produce it tomorrow. 

la that right? 

r*r. WITNESS: Yes, sir. 

T'.in COURT: Proceed, 'rfiss Schwartz. 

!r. Tepper, can you tell us briefly what you 
complained of in thla letter, specifically concerning the Ml 


offer? 


THE COURT: If there is objection to that, I 
will sustain it because the letter speaks for itself. 

UISS 3CRW*\RTZ: I will withdraw the question, 

your Honor. 

THE COURT: There is no objection so 

MR. RIVERS: I have no objection to reading the 


letter. Judge. 

THE COURT: Read the letter. 


. h 
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MISS SCHWARTZi The letter reads as follows: 
"Dear Sirs: Several months ago, after seeing 
processing done by your Lab and seeing the ads in the 
Sunday, Hew York Times, I called Foto Factory and 
placed an order using my Master Char go Card. 

"After using the first mailer, I am sorry to 
say I was quite disappointed both with the quality and 
the three and ore half weeks to have the film retamed, 
even though I did not send in 50 cents as suggested 

"My next mailing to you consisted of two rolls, 
and in each roll, 50 cents was enclosed. This mailing 
occurred approximately October 2nd. Two and one half 
later I received what I thought to be one roll. 

I was puzzled at the envelope since the return label 
was not in my printing. I thought to myself that it 
was a mi rack that I received my photos. 

"My first name is Tepper, not Tipper, and my 
house nunfcer 209, not 299. I also have very rarely 

ured my apartment number 3. 

* "Upon opening the envelope I found myself with 
what I thought were free mailers to compensate for my 
lost films. The following day, luckily the films 
arrived with some nonsensical excuse for the delay. 

"Last Thursday night, upon returning home, I 
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received my montly Maatar Charga Statamant. Encloaad 
waa a card from Poto Pactory for $9.95. A xerox copy 
of the charge la on the bottom of page ona of this 
latter alao ahowing a copy of the Incorrect apelling 
of my name and wrong addraaa n unbar. 

" My initial order from Poto Pactory through 
Maatar Charga waa in exceaa of $20 and had long bean 
paid for. I will now atart at tha top level and 
proceed down: 

1. Your improper nailing of theae mailera to 
me plua tha uaaga of my Maatar Charga without 
authorisation by me conaiata of fraud, ’ui 4 ? method of 
doing this through tha maila makes thia a referral to 

Che U.S. Poatal Inspectors; 

2. Your charga of $9.95 minus the New York 
State Sales Tax, I think tha New York state Tax 
Commission might be interested; 

3. I alao think that tha State Attorney 
General's office might be concerned; 

‘ 4. Alao the Maatar Charge Comp any a on the way 

their credit cards axe used; and 

5. The New York Times for the type of ada 

they accept from companies. 

■ i urgently suggest that a credit slip be 

r* • 
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issued to mo in the amount of $9.95 aant immediately 
to Maatar Charge - and a a lip to me. 

"I request that I have this slip no later than 
November 15th ao I may encloae same to Maatar Charge 

"I would alao like to hear from you consuming 
thia matter alao by November 15th. 1 have alao cabled 

on November 2, 5 and 6, today, approximately 12 to 15 
timea at 516 6784311 only to receive a buay signal 
or no answer at all, having at the eaoond or third 
attempt letting the phone ring 25 times. 

M My proper name and address is Bernard Tapper, 
209 Bennett Avenue, New York, N.Y. 10040," and it is 
signed Bernard Tapper. 

"P.S. May I suggest reading thia letter slowly 
and again." 

0 Mr. Tapper, did you ever receive a response, from 

Foto Factory from this letter? 

A No. 

MR. RIVERS: Objection, Judge. 

THE COURT: Yes, he was asked that before. 

Q Did 1 l > Factory in response to this letter issu< 

you the $9.95 credit card -- credit slip which you requested 
in this letter? 

MR. RIVERS: Objection, your Honor. 

n •> > 
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Teppe r- di rect-S chwartz 

THE COURT: That was asked before too, and the 
answer waa no. 

MISS SCHWARTZ: 'Jo further questions. 

(Continued next page.) 
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aY MR. RIVLidi: 

q Mr. Tapper, you felt tnat w.ien you received 

this nailer originally that was in compensation for lost 
films; is that correct? 

A Until 1 reaa the little slip of paper. 

W 1 see. 

Subsequent to readiny tne little slip of ,<aper, 
your mind was changed? 

A It was. 

•2 Ariu what was your mind originally? 

Tnat it was in compensation, and wnen your 
mine changed, you felt it was free; i3 that correct? 

A Yes. 

* 

MR. lUVLAS: Thanh you. 

q And this is after readiny the slip of paper? 

A I don't follow your treno. 

When you thought it was free it was after 
reading tae slip of papers; is that right? 

A Yes s 

■j ..hicii said, "Money Lack guarantee. Value 

$22.10," is that rignt? 

A Yes. 
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CROSS-EXAMINATION 
BY MR. PINCUS: 

q You made mention in your letter of having 

sent back two rolls of film or two orders to be developed 
prior to the $9.95 offer; is that correct? 

A Those are the mails that 1 had paid for. 

q Now, you stated in your letter that you were 

dissatisfied with the service with the first mailer that 
you sent back; isn't that correct? 

A Yes. 

q How is it then that you didn't send the others 

back for credit, but instead sent back another mailer with 
a second roll of film? 

A I thought I was — I had the mailers and 

I thought that that was it. 


Q 

A 

Q 

A 


You knew that — 

1 would use them up. 

You knew they had a value? 
the mailers that I paid for had a value. 

MR. PINCUS: Thank you. 

MS. SCHWARTZ: No further questions. 

THE COURT: Thank you very much, Mr. Tepper. 
(witness excused.) 

MS. SCHWAKTZ: The Government calls Anthony Obsjt. 
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V-t* i-c'y 


Obat - direct 


ANTHONY 


OUST, called as a witness. 


having been first duly sworn by the Clerk of the 
Court, testified as follows: 


direct examination 
BY MS. SCHWARTZ: 


Mr. Obst, where do you currently resxde? 

375 Riverside Drive, New York, New York. 

Are you currently employed? 

No, I am not. 

What are you doing now? 

I recently graduated from law school and I'm 


studying for the Bar exam. 


Are you familiar with a company known as Foto 


Factory Ltd.? 


Yes. 


Factory? 


Do you recall ti.e first time you heard of Foto 


Yes, I do. 

When was that? 

That was about May of 1973. 

And did you have a business transaction with 


Foto Factory at that time? 
A Yes, I did. 



What did you order from Foto Factory^if^anyth 


... 


. f 




















Obst - direct 


Yes, it was. 

And where were you living at the time that 


you received this envelope? 


A At the tima I was living in New York City. 

q Now, what did you see in the envelope when 

you examined it? 

A When I examined it I saw approximately four 

mail mailers for film and a white slip of paper. 

q What did the white slip of paper contain? 

A As I recall, it contained information to the 

effect this is your — these are four free mailers. 


$22 value. 


I show you now Government's Exhibit 10 in 


Evidence and ask you if you recognise it. 

A Yes, 2 do. 

q How do you recognise it? 

A By the address on the front and the contents 

) Can you tell us what that is? 

A The address on the front is Anthony K. Obst, 

1263 Criss* Road, SoseMrville, New Jersey, 00874, and the 

contents is four mailers and a note. 

q Is this the envelope and contents that you 

received in October, '73? 

A Yes, it appears to be. 











•V- 




Obst - direct 


Had you ordered those four prepaid mailers? 


nrb 


.<o , 1 hadn' t. 

Did you expect to be charged for these mailers 


.■hi. IllVb wt objection. 




*iij CobhT: x will per..iit ic* 


Exception • 

i.*.. COURT: ho, not excepted. 1 an- perfectly 


■ 


willing to have hint testify ./.tut tiu.se words meant 
to hii.., but what he hopes is another r.atter. 




1 v.ill sustain the objection, v.nat is the 
meaning to you of this white slip? 

T’.ii WIT.ibdb: The meaning to me was that these 
wore four free nailers that I was free to use. 

. Did there co:ac a tiut- when you did receive a 


cuartje fro:. Foto 1’actory for ti.<?3c nailers? 

/» Yes, there did. 

^ '..'hat was the ai..ount of that charge? 

ThL COURT: bait a minute. 




I Bk 


bio you ask him wuetuer no actually used 


these nailers? 


:‘.r. ob.it, what did you do with the mailers 


when you received the:..? 


1 put the.: away. 

hit. you use any zt tic four .nailers? 


l»’ • * 
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A No, I didn't, 

<u What was th« amount of the charge that you 

received? 

A I received a charge through my Master Charge 

in approximately October of '73 for $9.95. 

q Was that tne same Master Cnarge account that 

you had previously used to order fror. Foto Factory? 

A Yes, it was. 

r. And what did you do when you received that 

$9.95 charge? 

A I didn't recognize it so I wrote to the bank 

asking for particulars on it, a copy of the charge slip. 

. <j And did you get a copy of the charge 3lip? 

a Yes, I did. 

W When you receiveu the copy what did you do? 

A wh~n I received the copy, I noticed tnat 

I hadn’t signed it and I hadn't ordered anything and that 
it. had my address from lioirsncrville, my in-laws address on it, 
so I wrote the company that was indicated on the charge 
slip asking them why they charged me — asking then, to yive 

:t e a credit for the charge. 

what is the conpany that was indicated on the 

charge slip? 

A It was Fotor.ax. 

r • • • 
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Obat - direct 


Old you receive — did you write to the address! 


on the envelope? 


’ J 


Yes, 1 did. 


Did you receive any reply to your letter? 


Jo , I didn't. 


Did you contact Master Charge in reference 


to this charge? 


Yes, 1 did. 


Did you ash then for a credit? 


Yes. 


Did Master Charge issue a credit? 


Yes, they finally did. 


MS.SCHWARTZ: No further questions, 



CROSS-EXAMINATION 


BY MR. RIVERS: 


Mr. Obst, when you ordered back in May of 


1973, was it by telephone? 


Yes, it was. 


And at that tine, did you give your credit care 


nunber? 


Yes. 


At that tine, did y 011 sign a credit card slip? 


No, I didn't. 


And at the tine that you received the charge. 
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on that occasion, did you get back a credit card slip signed 
by yourself? 

A No, 1 didn't. 

Q £io on that occasion there was no signed credit 

slip; is that correct? 

A That's correct. 

U Now, your letters, however, with regard to 

your complaints, complained of the fact that you had been 
charged without signing a credit card slip? 

A be are talking about two different times now, 

are we not? 

<j A subsequent time with the $9.95 offer, did 

you complain nbout having been charged without sign g a 
credit slip? 

A I complained about being charged for something 

I didn't order. 

(Continued on next page.) 
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I ! 

CROSS-EXAMINATION J 

J i ■' 

BY MR. RIVERS: (Conti.) 

i 

q I thought It iac your testimony on direct 

examination that you complained about being charged without 

having signed a credit slip? 

A That was one of the particular points I made 

in the complaint, in the complaining letter. 

q When you made that point in the complaining 

letter you were in error; is that right? 

A No, it was not. 

0 You were charged in May of 1973 without having 

signed a slip for your Master Charge? 

A I was never charged, I returned the film in 

May of 1973 to the company. 

q You returned the film that you originally 

ordered? 

A Yes.because it came too late. 

0 You got a credit for it? 

A I was never charged for it. 

q The company never charged you for it? 

A That's correct. 

q You didn't tell the U. S. Attorney that, 

though? 

A I don't believe she asked me that question. 


though? 


«* n 
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Obst - cross/Rlrers 

What was the walu# of what you rec«-r*d baok 


in May of 1973, that you returned? 

A I don’t recall. It was four rolls of 35 

milllaeter file. 

q Would It rafrash your recollection to tall you 

that you «lu.d tho* four roll, at ,25.09. Including chlpplr«t 


correct. 


Ho, it doesn't refresh ey eepory. That nay be 

Do you recall being asked the question: 
-Question: Was it a foru or «ail order"— 

THE COOPT: What is that* 

MR. RIVERS: "Was it a fora" — 

THE COURT: Was this before the Grand Jury 


or whatT 


MR. RIVERS: I withdraw the question. 

Mr. Obst, I show you this docuaent and ask 


whether or not this is your signature? 

A Yes, it is. 

MR. RIVERS: I haws established tnat. 

q Do you recall being asked the question— 

THE COURT: Mo, but I don’t know what he 

signed. Is this a deposition, what is it? 

MR. RIVERS: I beliewe it is a deposition. 

Judge, of soae kind. 


' 

V » 
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Obst - cross/Rivera 

THE COURT: All r'ght. Maybe tha U. S. 
Attorney Bight explain it. 

What ia it? 

MS. SCHWARTZ: It ia a questionnaire that 

was sent to Mr. Obat, but it ia not under oath. 



THE COURT: Proceed. 


BY MR. RIVERS: 


Do you recall being asked the question: 

"w*a it a phone or nail order, and what amount 


was Involved?" 


ANd giving the anawer: "It was a phone order 
for a total of $25.09, including shipping and taxes." 
A If that's what I put down on the questionnaire, 


that's correct. 


q Can you tell the Court and Jury how you caae 

to the value of this order sinoe In fact as you indicated 
you never used it, you were never charged and you.were never 


credited? 

A I ordered four rolls of file over the phone 

on a Thursday or Friday. I asked thee if it could be 
delivered by the following Monday or Tuesday since I was 
leaving overseas for a trip, and that's what I wanted ths 
film for. They indicated yes, they thought it oould be. 

So when I got ready to leave and it didn’t 
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arrive I left word with my ln-lawa to return It to the 
company requesting that I not be charged. 

I assume that's what they did. 

Q Mr. Obst, do you agree with me that that was 

not responsive to the question I Just asked you? 

I asked you how did you come to the value of 
$25.09 and you gave me a long history of how you were going 
to travel. I'm asking you how you came to that value since 
you were not charged, you were not credited? 

A THat's correct. 

Q Give the Jury the answer with regard to hew 

you came to the value of the charge. 

A That was the charge that was advertised In the 

ad I responded to when I ordered the film. 

Q That's how you valued, that was the value 

placed on that by the company; Is that right? 

A That's correct. 

Q You Indicated further that this offer you 

received In the mall, the 995 offer, was free? 

A * Yes. 

q The slip of paper that you received Is — Is 

the word "free" used on that paper? 

A Do you want me to read It and check? I don't 

recall specifically. 

%*. % • 
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Ob«t - cross/Rivers 

R«ad It and perhaps you can refresh your 


racollection. 


A Tha word "free" is specifically not used. 

Q Is there an amount of aoncy used in connection 


with this offer? 


there. 


•They are worth $22.10," that sentence is 


Is the teiv "Money back guarantee" used in 


connection with this offer? 

A It's not dear whether it is used in connectlo 

with this offer or not. It says "Money back guarantee," at 
the bottoa of the slip. 

Q Isn’t that the wary last thing on the slip, 

which is underlined "Money back guarantee"? 

A It's not underlined. I assuaed that that 

aeant if they lost ay file, they a old replace it. 

0 I didn’t ask you wnat you assuaed. I asked y< 


is it there? 


It’s there. 

t 

Mr. Obst, I understood you to say that you had 


graduated from law sohool. 

A That’s correct. 

Q How long ago was that? 

A May 1$, 1975. 


r* •' * 
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Obst - cross/Rivers 

Did you take a course called "Contracts" In 


Yes, I did. 
mr. RIVERS: I have no further questions. 

cross-examination 

BY MR. PINCUSt 

0 Mr. Obst, you recall when you ordered the 

first order which you never used, you gave them your charge 
account number, did you not? 

A I did. 

q Did you ever sign a slip? 

A No. I didn't. 

O Do you remember'sending a letter dated 

November 25, 1973 to the customer service department of 
Poto Max In Westbury? 

A Yes, I do. 

0 And do you remember stating In that letter 

something to the effect that It was against the law or the 
Master Charge rules to charge a customer's account without 
authorisation? 

A Any sort of authorization? Yes. 

0 You wrote the letter? 

A Yes. 

0 So that when you ordered the first order 


P 




















Obit - cross/PI nous 


you signed nothing? 


A That's comet. 

Q And In connection withthe second order which 
you clala you didn't order, you also signed nothing? 

A I authorised thea ower the phone on the first 
order. The second order I did no sort of authorisation. 

Q But In both cases, you newer signed any slip? 

A The first case I gawe a werbal authorisation 
and In the seoond case I gawe no — 

Q Mr. Obst, as a future attorney — 

THE COURT: Please, now, that's not — 

MR. FRIEDMAN: Tour Honor, he's a witness. 

THE COURT: That's all lrrelewant. Isn't it? 
MR. PINCU3: I withdraw It. 

THE COURT: You know, Mr. Plncus, — 

MR. RIVERS: With all due respect to the Court 
If the U. s. Attorney hadn't aide a point of asking 
this gentleaan whether or not he was going to school 
THE COURT: We hawe all that. 

MR. RIVERS: That Is placing In front of the 
Jury sone thing — 

THE COURT: Enough. Objection owerruled. 
(Continued next page.) 
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0 Mr. Obst, did you algn either of tha two Master 

Charge alipa personally? 

A No. 


0 Ware you credited on both cases, both tha first 

and second with whatever the charges were? 

A The first charge, I don't believe, was ever made 

so there was not a credit involved. The second charge I was 
finally credited by the bank. 

o As a matter of fact, you never paid under either 

of the situations? 

A That's correct. 

MR. PINCUS* Thank you. No further guestions. 
REDIRECT EXAMINATION 
BY MRS. SCHWARTZ* 

Q Mr. Obst, the words "money back guarantee," 

could you tell us what that meant to you at the time you first 
read it on that slip? 


MR. RIVERS* Objection. 

THE COURT* No, I think I'll permit it. We might 

aa well have every word read and understood, or at 

least the impression it gives to the witness. 

A The impression I got from the words "money back 

guarantee" was that if, when I used the mailer to send the 

film into the company, if they lost the film they would replacs 

n **« 

^ K.J » 


5 


* 


t 








Dbs t—WEDIRECT/RBCR08S—River S 


it for m or if they ruin it in 


way they'll replace the 


filn. They did not give me the impression I was being charged 
for the nailera. 

MS. SCHWARTZt Thank yen. 

RECROSS—EXAMINATION 
BY MR. RIVERS* 

Q It didn't say that, though, if you mailed the 

film and lest the film or the film ia lost you would not be 
charged; it didn't say that, though, did it? 

A What does money back guarantee — 

Q Did it say that? 

THE COURT* Just a minute, please. We're going 
to carry this on in an orderly way and we're going to 
have proper questions and we're going to give the 
witness a chance to answer. It's not a debating society 
He can testify as to what hia impression is and if you 
want to, information and other place, forum, to argue 
that it didn't, he didn't aay that, that's up to you. 

He can testify. You're not on the stand yet. 

MR. RIVERS* I'm merely asking the question, 
did it say that? That's a proper question. 

THE COURT* You can akk that question. You ask 
it and he said no. 

MR. F'.IVERS * I never got an answer. Judge. 


- * 
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2 

* 

THE COURT» Did it say that in so aany ^ords? 


3 


THE wzmni Mould you ask the question again* 


4 

Pl« 

tase? 


5 

0 

Did it say in that slip of paper that if you 


6 

lost your 

fil?« or if a ooapany lost the fila or if you did not 


7 

ass it yoa would not b# charged? 


8 

A 

Counselor* to as aoney back guarantee says that. 


9 

Q 

And to as all birds fly. Z'a just asking you — 


10 


THE COURT* Do you want to get on the stand and 


11 

tei 

itify do all birds fly? 


12 


MU RXVBRSt May Z ask for a response? 

• 

13 


TBS count Bo's given an answer. Bent question, 


14 


Ml. RZVESSt Zt's not responsive to the question, 


15 


THE count Zt is. Ask hia again. See what he 


16 

says. Ask him. 


17 


MU RZVESSt Might Z ask it again* please? 


18 


THE count Tee. 


19 

Q 

Did it say that? 


20 

A 

Zn so aany words* ao. 


21 

Q 

Thank you. 


22 


What does it assn to you when you use "in so 


23 

■any words”? 

0 

24 


ns count wo* ao* ao. 


25 


MR. RZVESSt Z'll withdraw the question. 


n -% 
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Obst-reerose/Rivers 

THE COURT I We're not 90109 to 9 «t Webster's 
Dictionary out her*. 

MR. rivers t I'll withdraw the question. 

Q Does it aay hero clearly In the printod form, 

separated from the rest of the par agr aph, "Money back guarantee 
A Yes, it does. 

Q Does that connote to you that aone Money was 

Involved somewhere? 

A Not necessarily. If I use the nailers and they 

ruined my film, then they would have to give ne ny money back 
for the film that I used in the nailers. That's what it meant 
to me. 

0 
A 

conclusions 
words. 

Q 

words? 

Q 
A 

$ 22.10 when 
0 

paper? 

C* „ 0 


Did it say that? 

It says, "money back 9 uarantee." Draw your own 
from that. That was ay conclusion from those thren 

Your conclusion, but it's not printed there in 

THE COURT 1 No, I think the jury got your point. 
How about $ 22 . 10 , what does that ann to you? 

That means I got sosm thing free that was worth 
charged or otherwise. 

The word "free," is it contained in that piece or 


/ 




Obst-recroas/Rivers 
The word "free" la not contained, no. 

MR. RIVERSi Thank yon. No further queationa. 
THE COURT* Next? Do you have more questions? 

MS. SCHWARTZ* No further questions, your Honor. 
THE COURT* Thank you very much. 

Next witness. 

This is a problem, gentlemen. Can we say this to 


the jury that — one counael that I don't want to 
specify — who haa a doctor'a appointment which, of 
course, under the circunatances the Court muat honor 
and therefore we're going to have, in all events, I 
think, to stop around 2*30. Ia that understood? 

Therefore, I thought the plan was to continue 
until that time or 2*00 o'clock* is that right, 

Mr. Friedman? 


MR. FRIEDMAN* Gentlemen? 


THE COURT* You looked at the clock. That's why 
I made this statement. Bring on your next witness. 

MR. FRIEDMAN* Your Honor, our next witness is 
in the process of arriving. Could we take, maybe, a 
few minutes' break? 


THE COURT* I'm going to sit here until he 


Very well, ladies and gentlaamn, we'll take a few 


minutes and maybe we can get some coffee up for the jury 
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If we can, we'll try. We'll take a few minutes' break. 
I'll wait. 

•M 

(Jury leaves cour t room.) 

THE COURTx l/hen is the witness coining? 

MR. FRIEDMANI She's coming, in the process of 
arriving. 

TITE COURT: We'll take a recess. 

(Recess.) , 

THE COURT: What is the application? 

♦ 

MR. FRIEDMAN I The other witnesses that we were 
going to call today, y oar Honor, were going to he 
coining in at 1*30. We did not know we would not be 
breaking for lunch. 

THE COURT* We have a problem, also, I have to 
swear an Assistant U.S. Attorney in at a quarter to two* 
maybe it will only take fifteen minutes. He's a former 
law clerk. We'll have to stop for that. 

What's your application? 

MR. FRIEDMAN* I want to call to the Court's 
attention that we have one witness here and the other 
witnesses won't be here until some time after 2*15 or 



2*30. 

THE COURT* They're no good then. 

MR. FRIEDMAN* That's correct, your Honor. We 





*•« ^ HI 








did not know m would not bn breaking for lunch today, 
sorry that we don't have tha other witnesses here. 
THE COURT* It's a day lost. Tour one witness 

is here? 

HR. FRIEDMANt Yes, sir. She nay be on the stan 
until 2*30 for all I know. 

a 

THE COURT* Why would she be on the stand until 
2*30? Bring her in. Is she there? 

MR. FRIEDMAN* Tea. 

THE COURT* Wait a minute. I don't have ny law 
dark or the deputy courtroom clerk. Who knows where 1 


MR. RIVERS* This witness will be on until 2*30. 


/ 


u COURT* I'll have to take a fifteen minute recess tonrear in 
15 ay law clerk as an Assistant U.S. Attorney* not here, 

in ny chambers. 

MR. FRIEDMAN* I was going to call to the 
Court's attention Mr.Pincus had nade an objection to ny 
asking Mr. Scbroader a question. Mr. Pincus indicating 
if we wanted it we could have submitted a notice to 

produce to the defendants. 

THE COURT* What are you talking about, a letter? 
MR. PINCUS* We withdraw an objection. It was 
admitted into evidence with respect to that letter. 

MR. FRIEDMAN* My point# Nr. Stephan Lent has 


«* r 
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been served a subpoena to furnish all corporate 
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2 

dociments in his possession to the grand jury* 

3 

Mr, Pincus — 

4 

THE COURT* Grand jury? 

5 

MR. FRIEDMAN* Yes, your Honor. 

6 

THE court* we're not before the grand jury. 

7 

MR. FRIEDMAN* No, your Honor, but if they had 

8 

been — 

9 

THE COURT* They have been furnished. 

10 

MR. FRIEDMAN* He claims he doesn't have any 

11 

other documents. Mr. Pincus, by stating that objection 

12 

to the jury is, I think, misleading the jury. I don't 

13 

think he did it intentionally, but nonetheless, it's 

14 

misleading to the jury. 

15 

MR. PINCUS* Me withdraw our objection. The 

16 

letter was entered into evidence. 

17 

THE COURT* What do you»mnt me to do? 

18 

MR. Friedman* I would ask, your Honor, in the 

19 

future, if there's any colloquy between the attorneys. 

20 

• including myself with respect to the production of 

21 

documents to be done at side bar. 

22 

THE COURT* I didn't notice any colloquy* simply 

23 

an objection made. What you're saying is that any 

24 

subsequent objections along those lines would be 

25 

untenable and improperi is that what you're saying? 


i\ - 
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MR. FRIEDMAM* Tm, your Honor. 

THE COURT« Ha'll m«. Vary 

They anst ba through with thoir ooffoo by now. 
Taka a look-aaa, Mr. Law Clark. 

(Law Clark ooaqpliaa.) 

THE CLERK* Ho, your Honor. Thay had nuabars 
on tha top of than and thay'ra juat about halfway 
through with It, your Honor. 

THE COURT* Vary wall. 

(continuad noxt paga) 
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Grillo-direct 

Q Was he one of the owners and managers of Foto- 

Factory, Limited in 1972? 

A Yes. 

q And who else managed and owned Foto-Factory, 

Limited in 1972? 

A Stephen and Michael Lent* Dominick Seminara 

and Nicholas Massara. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

24 

25 


THE COURT: You eight think about speaking a 
little closer to that microphone. 

Q Did there come a time when Foto-Factory moved 

from Westbury to Rockville Centre? 

A Yes. 

Q When did that take place? approximately? 

A April of 1973. 

Q In April of 1973 who did you answer to, who was 

your boss? 

A Hr. Seminara and Mr. Stephen Lent. 

Q What did Mr. Michael Lent do at Foto-Factory, 

Limited in April of 1973? 

A I dorft know. 

Q What did Nick Massara do in April of 1973? 

A He was in charge of the lab, the processing lab 

t/ 

Q And what does that mean, what were his duties? 

A I don't know. It was on a different floor. 


% i V s 









3 


1 


Grillo-direct 


566 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q Did he prooM« film? 

A It «u la ohargt of pioottaiog film. 

0 Had art you presently working with your brother! 

Nick Messers? 

A Tee. 

Q Is he in the file processing business today? 

A Tea. 

Q Beck in April of 1973 whet did Mr. Seminars do, 

if you know, in connection with Toto-Factory, Limited, what 
were his famotions? 

A In charge of film, selling of film. 

THB courts in charge of film? What do you meai 
by that? 

TBS WITNESS: Nail order film. 

THE COURTS I thought your brother was in charg< 
of processing the film. 

THE WITNESSt Processing the prints. 

THE COURTS Mr. Pomlnlcklmelntra was in charge < 

what? 

* THE WITNESSs Selling the film. 

THE COURTS All right. 

BY MR. FRIEDMAWs 

Q Bow about Mr. Stephen Lent# what was he doing 


n -■ -n 



25 


in April of 1973? 
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He was in the sane as Mr. 8eninara. 

Q 

Bow about Michael Lent, do you know what he was 

doing? 

A 

Bo. 

Q 

I would to direct your attention to around 

September 

1, 1973. At that tine who did you answer to, who 

was your boss? 

A 

Mr. Lent and Mr. Seminars. 

0 

Which Mr. Lent? 

A 

Stephen. 

Q 

On what floor were their offices located? 

A 

The second floor. 

Q 

Did they share the same office? 

A 

Yes. 

Q 

Did Mrs. Bpstein work on the second floor as 

well? 

A 

I don't reammber if she was there at the tine. 

But later 

on the switchboard was up on the second floor. 

Q 

Where was your office? 

A 

Two offices away. 


THE COURT* Two offices away on the second flooi 

THE WITNESS* Yes. 

THB COURT* Proceed. 

THE WITNESS* That's where I was. 

O * .> 

nwc w 
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2 

Q 

And do yon know Mr. Fred Schroeder? 

3 

A 

Yes. 

4 

Q 

What were his duties in flaptanbsr of 1973? 

5 

A 

Shipping Department. 

6 

Q 

Where was the Shipping Department located? 

7 

A 

Another two offices away. 

8 

Q 

On the second floor? 

9 

A 

Yes. 

10 

Q 

How about Mr. Massara, in September of 1973 

11 

where was 

his laboratory located? 

12 

A 

Downstairs on the first floor. 

13 

Q 

And did Mr. Michael Lent haws an office at Foto- 

14 

Factory, 

Limited? 

15 

A 

Yes. 

16 

Q 

Where was his office? 

17 

A 

On the first floor. 

18 

Q 

In April of 1973 were you responsible for 

19 

preparing orders? 

20 

A 

Yes. 

21 

Q 

' Were you also responsible for preparing orders 

22 

in September of 1973? 

23 

A 

Yes. 

24 

0 

And in April of 1973 who gave you your instrue- 

25 

tions with respect to preparing orders? 
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Q Between April and September of 1973 what steps 

would you take with respect to a sale that involved a Bank 
Americard or Master Charge charge? 

A We would fill out a charge form with the 

customer's order. 

Q Would you also receive a computerised copy of 

the order, which is Government's Exhibit 51? 

A Sometimes we did. 

Q Would you please look at Government Exhibit 8 

and 9, Government Exhibit 8 being a Master Charge sales slip 
and No. 9 being a Bank Americard charge slip — 

THE COURT: Mr. Friedman, I don't want to 
interfere with the order of witnesses, but I get the 
impression that order No. 51 comes out of a computer 
and I don't know who is responsible for that order 51 
coming out of a computer. Obviously it does not 
operate by itself. 

I mention that in passing because it seems to 
me there is a gap there. 

. MR. FRIEDMAN: Your Honor, there will be 
testimony with respect to the preparation of the order 
form. 

THE COURT: All right. 

Q Mrs. Grillo, are Government's Exhibits 8 and 9 

o , 

V *j 


f 
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similar to the forms that you would use in preparing Master 
Charge and Bank Americard charge orders? 


Yes. 


q And who furnished you with these charge forms.' 

A The bookkeeper. 

q What was her name? 

A prances * I don’t remember her last name. 

Q Did you have In your office what are known as 

Master Charge and Bank Americard credit voucher, a. well? 

A I don't understand what you mean. 

q Are you familiar with the form known as a credi' 

voucher whereby you can prepar. a credit for a Bank Americard 


or Master Charge sale? 

A That would be one of these. 

Q Bow would you designate the fact that it vaa 

a credit? 

A We would get the matcher's number. 

q Would you type on there on mark on the Master 

Charge or Bank Americard that it was a credit? 

A ' Yes. 

q What would you do with the charge slip between 

. .... nank Americard or Master Charge 
April and September of 1973, Bank American 

seles slips. efter V 00 1111-4 001 th “ ln£orM<iDn lt7 

A Ms would bring the herd copy to the bookkeeper 
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and the other parts to the shipping department. 


Would the raerchannt and the cub toner copy go to 


the shipping department? 


And who gave you all of these instructions? 


I don't remember who gave them to me. Someone 


told me that's where they went. 


Who originally informed you of the procedure 


that you were to follow with respect to Bank Americard and 


Master Charge charges? 


One of the girls that were working there when I 


first started the job. 


Who was that? 


The first name was Liz. 


Did Mr. Seminara ever give you instructions 


regarding Bank Americard and Master Charges sales slips between 


April — 


-and September 1973? 


Wo. When I first started the job in Westbury, 


they showed me what to do, the girls, and that'- how we did i\ 


I am trying to confine your testimony now to 


April when Foto-Factory first moved to Rockville Centre, to 


September of 1973, O.K.? 


3 .: 
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The question* I era asking you now concern that period 
of tine. During that period of time did Mr. Seminars ever 
inform yc u or instruct you about the Bank Aaericard and 
Master Charge charges and the procedure to be followed? 

A NO. 

q Did Mr. Stephen Lent? 

A No. 

Q Did Mr. Nick Massara? 

A NO. 

q Did Mr. Michael Lent? 

A No. 

q Did there come a time in September when you 

received instructions regarding a $2.99 introductory offer? 

A Yes. 

q Who gave you those instructions? How did you 

first learn about it, I'm sorry, how did you first learn abou| 

it? 

A It was just tell the girls to — I don't 

remember, it was Mr. Seminara or Mr. Lent, I don't remember 

Q - And where were you when you were informed about 

this? 

A In the office. 

q Whose office? 

A Mr. Lent ind Mr. Seminar*. 

3 :.' 
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?hc office that they 3hared together? 


YC3. 


Were they both present wh^n you were informed 


about the 2.99 introductory offer? 


Yes. 


Do you recall which of the two told you about 


What instructions were you given with respect 


to the 2.99 introductory offer? 


There was going to be an introductory special 


for 2.99 and to write them out. 


What were you to write out and on what? 


The customer's name, address and the account 


number, andintroductory offer, 2.99. 


What were you to write this information out on? 


On the charge slip. 


On ‘taster Charge 3lip3? 


And Dank Americard. 


And what information were you informed you woult 


be given to put onto those two charge slips; in other words. 


what was the source of the information? 


As an introductory offer. 


Were you informed that you would be given othei 


3 ,: 
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• 

2 

document!! that would have the names and addresses andthe 


3 

credit card numbers put onto the new charges, the $2.99? 


4 

A 

Tee. 


5 

Q 

What were you told you would be using? 


6 

A 

The other charge slips. 


7 

Q 

Old charge slips? 


8 

A 

Well, prior sales. 


9 

Q 

Of prior sales. For Bank Americard and Master 


10 

Charge? 



11 

A 

Tes. 


12 

Q 

Did you in fact start preparing charges for the 

• 

13 

2.99 Introductory offer on Bank Amerioard and Master Charge 


14 

sales slips? 



15 

A 

Ye',. 


16 

Q 

And who else worked with you on the 2.99 intro- 


17 

ductory offer? 


18 

A 

A girl named Ellen. 


19 

Q 

was it Ellen Cami 11? 


20 

A 

I don't know her last name. 


21 

Q 

Who else? 


22 

A 

Another woman n smart Joyce; another girl named 


23 

Mary. 


• 

24 

Q 

And was there any written statement that you 

25 

were Instructed to put into the preparation of the 2.99 
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introductory offer? 

A Noll, there was an introductory of far for 2.99 

that was worth wore. 

Q Was thara a written statenant that ; ou ware 

told to put into the order, the 2.99 introductory offer? 

A Just at the beginning. 

THE COURTt Just what? 

THE WITNESS j What they ware getting in the 

nail. 

q Ware you to put that onto the charge slip? 

A A separate font. 

Q Who gars you the information to put onto the 
separate form? 

A I don't remember. 

Q Well, was it Mr. Lent or Mr. Seminars? 

A Either one. I don't r——her whether it was 

Mr. Lent or Mr. Seminars. 

Q Were you told this at the same time that they 

were both in the same office when they first informed you of 
the 2.99 introductory offer? 

A I think so. I don't remember. 

Q For approximately how many days did you and 

other employees prepare these 2.99 charges? 

A It was only a short time. 
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Can you estimate how many days? 


Was it less than a week? 


I think it was less than a week. 

THr COUNT: You are dropping your voice. 


Mrs. Crillo. 

Less than a months you say? 

TIN* WITNESS: Less than a week, 
o Hid there come a time when vou were informed 

that vou would now start preparing 9.95 charcres? 

A Yes. 

n And who told you about this? 

A I was in the office and — 

0 Which office? 

A In Mr. Stephen Lent and Mr. Seminara's office, 

0 Were they both present? 


Yes. 


Was Nick Massara present? 


Was Michael Lent present? 


0 Was Michael Lent or was Nick Massara present 

when you were orieinallv informed about the 2,.99 offer? 


9 ‘ 


25 
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q Did you avar dlacuaa th. 2.99 Introductory 

of for with Hr. Mlchool Lent or Hr. Hie* Hooooro? 

X Hr. 

Q now about th. 9 .95 offor, aa far aa thoaa two?j 

X I didn't mention it either, 

o whan you wor. proaont in Hr. Stapohn bant 

and Hr. Dclnick S-Uara’a off loo «h.n they flrat lnfor«d 
you that you would b. praparlng ».»» *«*». did th ' y 

tell you to do? 

A They thay would ba — that tha cuat«»r would 

b. patting »r. mallar. that war. worth -or. for 9.»S. 

0 And did thay tall you what than. *•»* .ala. 

would b. ba.ad on. th... ».« chargaa. what thay would b. 

based on? 

A On the film mailers. 

THE COURT: On what? 

THE WITNESS: Film mailers. 
the COURT: Sometimes, Mr. Friedman, the 

witness drops her voice. 

Please keep your voice up. 

0 Did Hr. Sahara or Hr. Staphan Lant, whan 

you flrat racalvad your lnatructicna about 5.45 chargaa. 
did thay tall you If anybody wa. ordarln, th. -ll.r.7 
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Q Did they tell you to continue to use the old 

charge slips to prenaro the 9.95 charges? 

A Yes. 

MR. PINCUS: I object, your Honor. He is 
leading the witness. 

Why doesn't he just ask her what she was 
instructed to do. 

THE COURT: I think it will expedite the 
trial if he is permitted to do some leading because 
this is a question of methodology and he has to know 
step by step what happened. 

I think it will take much longer unless he is 
given some leeway along these lines. They didn't 
say anything as to whether or not these people 
oi.dered any film, they just said charge them 9.95? 

THE Wxii>fHSS: Mo, they said it was an 

introductory offer. 

THE COURT: And 9.95 was what? 

THE WITNESS: For film mailers. 

THF COUPT: And you charged them 9.95 for 
film mailers, right? 

THE WITNESS: Yes. 

THF COURT: All right. 

0 Mrs. Grillo, I asked you to look at 

w 
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Q Would you please explain 
jury the circumstances under which you 
exhibit. 


to the member■ of the 
first prepared that 


A well , to enclose these with the nailers and 

send it to the customer. 


THE COUFT: You will have to speak a little 

louder. 

Can you hear that? 

JUROR 4 : Yes . 

THE WITNESS: We would put them in with the 
mailers and send them to the customer. 

0 Did you receive instructions to do that? 

A Yes. 

c And do you recall who gave you those 


instructions? 


A No. 

o Was it either Mr. Stephen Lent or Mr. Dominick 

Seninara when you were in their office and they were 

together? 

A Yes. 

0 Did you originally take dictation from either 

one of them regarding the contents of that written statement? 
A Yes. 

Do you recall who gave you dictation on that 


■ 
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written statement before it was put to final form? 

A No, I don’t remember. 

q Was it either Mr. Stephen Lent or Mr. Dominick 

Seminars? 

MR. PINCUS: Objection, your Bonor. she has 
already answered the question that she doesn’t 
remember. 

THE COURTS It is perfectly proper. She 
doesn't remember exactly, bat h. 1. trying to limit It 
as to one of two, either one. 

q Was it either Mr. Stephen I^nt or Mr. Dominick 

Seminars? 

A Yes. 

q were they both in their office when you took 

the dictation? 

A Yes. 

0 And did you take this dictation when they 

first informed you that there would be a 9.95 introductory 

offer? 

A I don't reraeab er. 

o After you received additional Instruction, 

from either Mr. Stephen lent or Hr. Dominick Seminar. wh.n 
they were together in their office, what did you then do 
with respect to carrying oat the inetructlone? 
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I told the girls to type them oat on the charge 


THE COURT: Will you keep your voice up. He 


told the girls what? 


slips. 


THE WITNESS: To type thesi out on the charge 


THE COURT: You were in charge of the girls, 


you? 


THE WITNESS: Yes. 


THE COURT: What was your official title? 
THE WITNESS: I was just in charge. 

THE COURT: Manager? 

THE WITNESS: Just in charge. 


THE COURT: Proceed. 


Q Do you recall when you first started preparing, 

and the woman who worked there, started preparing these 


9.95 charges? 


Do I recall when? 


Yes. 




Mo, I don't. 


Do you know what month and what year you 


first started doing these? 


Q Do you remenfcer if it was September of 1973 

n 1 
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that you 

?irst started preparing these? 



3 




. 

A 

A 

I don't remember the date at ell. 



*t 

Q 

Where did you get the previous sales slips 



5 






fron in ordar to make out the new 9.95 charge slips? 



6 






A 

They were on the desk. 



7 

Q 

On whose desk? 



8 

A 

On my desk. 



9 






Q 

Were they in boxes as well? 



10 

A 

Yes. 



11 

, Q 

Who gave you the boxes? 



12 

A 

I don't remember. 


• - 

13 

0 

Did Nick Massara give you any boxes? 



14 

A 

Mr. Lent or Mr. Seminars. 



15 

0 

Which Mr. Lent? 



16 

A 

Stephen Lent. 



17 

Q 

Did Mr. Michael Lent ever give you any boxes? 



18 

A 

No. 



19 

Q 

Did Mr. Massara ever give you any boxes? 



20 

A 

No. 



21 





22 

Q 

Do you recall how many boxes of the previous 



charge slipa you were furnished by either Mr. Stephen Lent 



23 

or Mr. Dominick Seminars? 


• 

24 

A 

No. 



25 

Q 

Was it more than one? 


1 



w *• w 


■ 



r 9 

/V 

• .) 



/ 



/ 


o 

r 


I 















1 


586 


21 

22 

23 

24 

25 


Gri1lo-direct 

the new charge Blips? 

A No. 

Q Did you ever furnish a computer list to any of 

the other women preparing the 9.95 charges? 

A No. 

Q Did you ever see them using a computer list in 

preparing the 9.95 charges? 

A No. 

0 Do you know approximately how many 9.95 charges 

you and the other women prepared? 

A No, I don't. 

0 Can you give the jury an estimate? 

A I don't remember at all. 

Q Do you recall how long a period of time was 

involved in preparing these 9.95 charges? 

A No. 

Q Did Mr. Seminars, during the period that you 

were preparing these 9.95 charges, ever ask you how the 
9.95 charges were going? 

A Yes. 

Q Did Mr. Stephen Lent ever ask you? 

A Yes. 

0 Did Mr. Nick Massara ever ask you? 

A No. * 










Grillo-direct 

Did Mr. Michael Lent ever ask you? 

No. 

Were more women hired to help preparing these 


9.95 charges? 


I don’t remember. 

Did you ever receive a complaint from a person 


who had been charged 9.95 for the introductory offer? 


Yes. 


Do you remember when that was? 


When? 


Yes. 


How did you receive a complaint, do you recall? 


Phone call. 


(continued next page) 
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A Well, I stopped and started writing out the 

credits. 

0 For that complaint? 

A And the complaint that came in. 

q Was it your testimony, Mrs. Grillo, after you 

received the first complain, you stopped preparing the other 

9.95 charges? 

A Yes. 

0 Did you tell the other girls to stop? 

A I don't know. 

Q Did anybody tell you to stop preparing the 

9.95 charges? 

A I was just writing out credits. 

0 After you received the first complain and you 

informed Mr. Seminars and Mr. Lent about it and they told 
you to prepare a credit voucher, did they tell you whether 
you should stop preparing the 9.95 charges? 

A I don't remember. 

Q Did there come a time when they told you to 

stop preparing the 9.95 charges? 

A I don't remember. 

THE COURT: Did they ever tell you to stop? 

THF. WITNESS: I don't remember. 

THE COURT: You stopped? 


is - 
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THE WITNESS: Yea, apparently «• did. I don't 
raMibar — that's vary confusing, that part — 

TOE COURT: Tins — 

THE WITNESS: So nany things happened and I 
don't feel it's necessary to tenewher. 

THE COURT: Necessary? 

THE WITNESS: I didn't think at the tine that 
anything was wrong. 

THE COURT: But it stopped in all events? 

THE WITNESS : Yes . 

THE COURT: And it stopped, not of your own 
accord, but because aonabody told you, right? 

THE WITNESS: They just stopped. 

THE COURT: What? 

THE WITNESS: I don't know how we stopped. 

We stopped. 

Q Did anybody tell you to stop preparing the 

9.95 charges? 

A I don't renenber. 

0 When you stopped preparing the 9.95 charges, 

had you used up all of the previous, prior charge slips, that 
were furnished to you by the other people? 

A No. 

Q There were still sons left? 
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A Yes. 

Q Did you ever ask Mr. Seminars or Mr. Stephen 

Lent what this error was all about? 

A No. 

MR. RIVERS: Objection. Your Honor, I don't 
know why he continues to put the word "error" — 

THE COURT: Wait a minute. 

MR. FRIEDMAN: I'll withdraw "error", your 

Honor. 

Q Did you ever ask Mr. Stephen Lent or 

Mr. Dominick Seminars what the 995 charge was all about? 

A No. 

MR. RIVERS: Also, I object to the use of the 
word "charge." It's a 9.95 offer. He continues to 

use the word "charge." 

THE COURT: No, no. I think testimony now 
that you've raised it, the testimony is clear there 

were charges of 9.95 made. 

MR. RIVERS: This lady had to do with the 

offer, not the charge. 

THE COURT: But he just asked, the question, 
whether she knows anything about it. She's in 
charge of both these girls and I remember testimony 
as to Miss Epstein which connected Mrs. Grillo with 

O' 
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instructions as to what to Go* I think tha qmitii in 

ia parfactly ptopar. 

MR. RIVERS* that'a ay — 

THE COURTi I'a not going to argua. Procaad. 

MR. RIVERS* Excaption. 

q Mrs. Grillo, ia it your testiaony you don't 

raasaber whan you stoppad praparing tha 9.95 charges? 

A I don’t raaoabar. 

q Do you narabar tha aonth or yaar that you 

stoppad? 

A No. 

q would you plaaaa look at Qovernaent's 

Exhibit 53 for iduntification (handing). 

Hava you had a chanca to raad that? 

A Taa. 

q Did you prapara that# tha words that ara 

found in that axhibit? 

A Taa. 

THE COURT* What — 

MR. FRIEDMAN* I would lika to offar it into 
a vi dance. 

THE COURT* What is it? Lat as saa it. 

THE CLERK* Government's 53 has not been 
narked. Only for identification. ' 
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(Said doouaaat h an dad to tha Court.) 

MS. PIHCUSi No objaction. 

MR. RIVERS: No objaction. ' 

THE CLERKt Qovernaent's Exhibit 53, document 
iron Poto Factory, aarked in evidence. 

(So aarked.) 


jury? 


MR. RIVERS: Might I ask it be read to the 


MR. FRIEDMAN I I would like it read after I 


ask tha witness a few aora questions. 

0 Mrs. Grillo, under what circumstances did you 


prepare tha words that are in Qovernaent's Exhibit 5 3 in 


evidence? 


Dictated to aa. 

By whoa? 

Mr. Seainara. 

Mas Mr. Seainara in his office whan this was 


dictated to you? 


Yes. 


Was Mr. Stephan Lent alao present? 


Yes. 


Was Mr. Michael Lent present? 


2J 


0 


NO. 

was Mr. Rick Mascara present? 


a —' 
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THE COURT* It's a guartar to 2*00. Hiara ia 
a judicial function I must perfrw in my chamber*. 
I'll be back at 2*00. 

We'll have to take a receaa. I informed you, 
gentlemen, of that. And I'm aorry to have these 
constant interruptions. It bothers me, ladies and 
gentlemen, but I'm afraid I have to perform this 
function. We'll take a short recess* 15 minutes. 

(Recess.) 


BY HR. FRIEDMAN: 


q You identified Government's Exhibit 53 as 

originally being prepared by you. I want to now ask you 
where were you and under what circumstances did you originally 
prepare Government's Exhibit 53. 

A (No response.) 


stopped? 


Had the charges stopped, th« £93 charges 


I don't remember. 


Did anybody give you the information to put 


on Government's Exhibit 53? 


Yes. 


office. 


A 


Who was that? 

Mr. SEminara and Mr. Lent in the s 
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A I made a lot of copies. 

MR. FRIEDMANt At this time, I would like to 
read the letter to the jury. 

"Foto Factory Limited, 240 Maple Avenue, 
Rockville Centre, New York 11570. 

"Dear Customer, Recently you may have 
received a 'special introductory offer' valued at 
$22.10. We have discovered an error in our computer 
printout since mailing the offer to you. If you are 
unable to use the items we would appreciate the 
return of the merchandise. Please send your account 
number so we can credit your account proaptly. 

However, if you are waiting for a film order or 
processed pictures, please specify at the bottom of 
this letter. A self-addressed envelope is enclosed 
for your convenience. Very truly yours, Foto 
Factory Limited." 

Q That's the letter that you mimeographed 

several copies of? 

A Yes. 

0 What di»- you then do with the mimeographed 

copies of the letter? 

A We folded them. We had a machine to fold 

them and we put them in the envelope and had the computer 

n « 


wide 
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list with the cob toners' ns—s on it sad pot than sll in 
the envelope and sent it to the customrs. 

0 Was it a small or a large envelope that yon 


used? 


A 

Q 


Letter sised. 

Letter sised envelope. 

You recall the month and year that you 
prepared Government*s Exhibit 53 in evidence? 

A Mo. 

You had a computer lint; is that correct? 

Yes. 

Hew were the names and addresses put on the 


Q 

A 

Q 


envelopes? 

A 

0 

A 

0 

A 

0 

A 

Q 

doing this? 
A 
Q 


With the label. 

What kind of label? 

Prom the computer. 

Was it a label you pee 1 off a pittas of paper? 

Yes. 

Sticky on the other side? 

Yes. 

Did you see a computer list when you were 

Yes. 

Would you plea— direct your attention to the 
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larga voltstas, the ooaputar list. Zt'a Da fondant's 


Exhibit B in awldanoa. Taka your tiaa and look through thara 
and plaaaa tall tha ladlaa and gantlanoa of tha jury whathar 


that was tha ooaputar list that you saw whan you 
tha lattars and tha anwalopas that want out. 


s wars on tha labal. 


preparing 


Did you saa any — did you physically saa any 


ooaputar list? 


Thara wara ooaputar lists prepared, yas. 


Do you know what tha 


ooaputar ooapany proparad thosa 
A Wo, I don't. 


THE COURT r Wara tha 


labals, what 


labals? 


labals praparad by 


a ooaputar? 


THE WITWE88i Tas. 

ME. FRIEDMAN* That*s Mrs. Grillo's tastiaony. 


Tar COURTI 


alraady? 


THE VITHESS i Thay wars on Ilka a waxad papar 
you paal off. 

THE C O URTi Thay wara printouts, wara thay? 

1 don't undarstand It. Z oust oonfass Z'a not a 


Q Z would Ilka to, for thosa purposaa, Z would 

lka to dlraot your attention to Ooasrnuant's Exhibit 1-A la 


o ' 

.0 i J 
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In iTidcnca. In the upper right-head corner in a return 
address of Poto Factory Limited? 

A Tes. 

0 Were the addresses that yon put on the 

envelopes that contained a letter. Government's Exhibit 53 
have names and addresses similar to this return address? 

A Tes. 

Q Would the underside of this return address 

be sticky or grossed? 

A Tes. 

ME. FRIEDMANS I would like to show that to 
the jury, if I may, your Honor? 

(A document is handed to the jury by 
Mr. Friedman.) 

MR. FRIEDMAMt May I have this marked for 
identification, please. 

THE CLERKi Gover nm ent's Exhibit 54, labels, 
narked for identification. 

(So marked.) 

0 Mrs. Grillo, I ask you to look at Government's 

Exhibit 54 for identification (handing). Is that exhibit 
similar to the gummed labels that you would get in connection 

meant's Exhibit 53, the 




24 to prepare the envelopes for Gove: 
26 letter? 
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(Said document handed to defense counsel by 
Mr. Frieditan.) 

MR. FRIEDMAN: Any objec tion? I would like 
to offer it into evidence at this time, your Honor. 

I would offer it, your Honor, for the limited 
purposes of clarity. 

THE COURT: For what? 

MR. FRIEDMAN: Limited purposes of clarity so 
the members of the jury will be able to sea some 
blank forms that have the gummed labels on there to 
be taken off. 

MR. PINCUS: Me object. We don't see the 

% 

probative value of this. Thera's no proof whatsoever 
where it came from or what it purports to be or what, 
if any computer company prepared it. It's paper 
with a lot of stickers on it. 

THE COURT: It's not that simple. This lady 
has testified that that's siadlar to the stickers 
she used, both, I think, the name of Foto Factory; 
is that right? 

THE WITNESS: No, no. 

THE COURT: Or the name of an addressee? 

THE WITNESS: Customer. 

THE COURT: Customer, I'm sorry. That's 
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similar to tha labels you used for that purpose, is that 


right? 


THE WITNESS: Yes. 

THE COURT: Yes? 

THE WITNESS: Yes, it's sent to the customers 
to let them know they can have the refund. 

THE COURT: There was a customer's name and 

address? 

THE WITNESS: Yes. 

THE COURT: Just a type of label? 

THE WITNESS: Yes. 

THE COURT: As a matter of fact, Mr. Pincus, 
all you have to do is look at the envelopes already 
in evidence and compare the labels and you'll see that 
they are. 

MR. PINCUS: Your Honor, also, we don't know 
THE COURT: It doesn't make much difference. 
It's simply explanatory. Let's not make a Pederal 
project out of it. 


(continued next page) 
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DIRECT EXAMINATION 


BY MR. FRIEDMAN: (Cont'd.) 

MR. FRIEDMAN: Your Honor, it's being offered 
for the limited purpose of showing how a gummed sticker 
would look. 

THE COURT: Let me see it first. Let me compare 
this with the other envelooes where you ..ave gum 
stickers on it. Do you have one? 

MR. FRIEDMAN: The return address is similar on 
Foto Factory Limited. We are not offering it >:o show 
that it's exactly the same type of gummed sticker 
that was used on the envelopes for the letters. 

THE COURT: This is used — you testified that 
this was used — this is sisdlar to the ones used to 
put the names and addresses of the customer on? 

THE WITNESS: Yes. 

THE COURT: I don't think it makes any different 
whether it's in or out. The jury can see what is in 
and I think that — 

MR. FRIEDMAN; I will withdraw the offer. 

THE COURT: If anyone objects to it I will sus¬ 
tain the objection. 

BY MR. FRIEDMAN: 

Q Mrs. Grillo, at the time that you and the 


J> U mi 
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other women were preparing the $9.95 charges, were you keepin 
one of the copies of that $9.95 charge slip Ifor the Foto 
Factory files? 

A Yes. 

Q And were these copies that you were keeping, 

were they sent to a computer company to prepare the compu¬ 
terized names and addresses that would go on the letter that 
was being sent out? 

A I don't know. 

Q Do you know what the computer list was based 

on, what the computerized — withdrawn. Do you know what the 
source of information was for the computerized address 
labels that were put on tne envelopes in connection with the 
mimeographed letters? 

THE COURT: Did you get these labels that were 
put on the envelopes — you saw this one? 

THE WITNESS: Yes. 

THE COURT: They came across your desk, right? 

THE WITNESS: Yes. 

THE COURT: Did you put some of them on the 
envelopes, you and the ladies under you? 

THE WITNESS: I put a lot on the envelopes. 

We 3ent the letters to almost all the customers. 


THE COURT: Did you have to moisten them first? 


w kJ M 
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2 

THE WITNESS 1 Just pssl thsa. 

3 

THE COURTi Pssl it off and you put it on? 

4 

THE WITNESSi YSS. 

5 

THE COURTi Who gave thsa to you? 

6 

THE WITNESS : I don't rsosnbsr. 

7 

THE COURT! You don't rsmsabsr where you got 

8 

them? 

9 

THE WITNESS! No. 

10 

THE COURT: You mean — how long did you put 

11 

thesa on snvslopss? 

12 

THE WITNESS: I put thsa on a lot of snvslopss. 

13 

but — 

14 

THE COURT: You don't know whsrs you got thsa 

15 

from? 

16 

THE WITNESS: I don't rsmsabsr. 

17 

THE COURT! All right. 

18 

BY MR. FRIEDMANi 

19 

Q Mrs. Grillo, you praviously tsstifisd that 

2C 

order forms that would have information prepared by a compute: 

21 

wars used by you prior to the $2.99 and $9.95 introductory 

22 

offers, is that correct? 

23 

A Yes. 

24 

Q Now, I'a directing your attention now to prior 

25 

to $2.99 and $9.95 offers, would you and other eaployees 
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receive nail and phone orders for various items such as 
cameras or film? 

A Yes. 

Q And when you would receive these orders, as 

well as the other employees of Poto Factory for cameras and 
film, would you prepare any information with respect to those 
orders that would ultimately wind up on that order form? 

A Yes. 

Q And what would you put the information down on 

when you would receive an order for film, for a camera or 
other photographic accessories? 

A The customer wrote in, we would send the order 

form that they sont in. 

0 

A 

Q 

A 

Q 

Exhibit 51, which would contain a description of the sale 
and the name and address of the person who ordered this? 

A Yes. 

THE COURT: I'm not too sure that this is clear 

to the jury, because it's not too clear to me. 

Mrs. Grillo, you got orders over the phone. 


Whore would you send these? 

To the computer. 

To the computer company? 

Yes. 

And would you get back copies of Government 
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THE WITNESS 1 Over the phone and by mail. 

THE COURT: Dy mail? 

THE WITNESS: Yes. 

THE COURT: And when you got those orders, 
let's say, over the phone, would you write something 
down? 

THE WITNESS: We would write them on the charge 

slip. 

THE COURT: On a charge slip? 

THE WITNESS: Yes. 

THE COURT: Is that one of these charge slips 
you have identified? 

THE WITNESS: Like Bank Americard or Master 

Charge. 

THE COURT: You would write that — 

THE WITNESS: Right on that. 

THE COURT: — on the charge slip, then you 
would send that information to a computer company, 
would you? 

THE WITNESS: Yea. 

THE COURT: And what would the computer company 

do with it? 

THE WITNESS: They would put it on a list. 


V 







\ 
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* 

• 

THE COURT: Put it on that list of orders. 


3 

that would be? 


4 

THE WITNESS: Yes. 


5 

THE COURT: What is the next step? Would the 


) 6 

order go out? 


7 

THE WITNESS: Then the customer copy would go 


8 

to the shipping department and they would send the 


9 

film. 


10 

THE COPtrT: And they would send the film out. 


11 

that is the customer copy of the original order you 


12 

wrote out on that slip, is that ritfht? 


# 

THE WITNESS. Yes. 


14 

THE COURT: But the computer write-up would 


15 

stay the same, just to Indicate an order, right? 


16 

THE WITNESS: No, we would use this part of the 


17 

sales check — if you moisten it it would stick. 


18 

THE COURT: You had already written something 


19 

out on that slip? 


20 

THE WITNESS: The computer would write on this. 


21 

THE COURT: Oh, now I see. It would come back? 


22 

THE WITNESS: Yes. 


23 

BY MR. FRIEDMAN: 


A 24 

Q Then would you use the order form that came 


• 

25 

back from the computer company to further prepare the 



O '* 



W W 
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respective packages or envelopes? 

A Ye*. 

THE COURT: That's where that form comes from, 
the computer company? 

THE WITNESS: Yes. 

THE COURT: From information you originally 
gave to the computer company? 

THE WITNESS: That's right. 

THE COURT: That’s all I wanted to know. Now 
I understand it. But I didn't before. 

BY MR. FRIEDMAN: 

Q Was this order form. Government's Exhibit 51, 

I believe, in evidence, was that used in connection with the 
$9.95 charges? 

A This form? 

Q Yes. 

A No. 

Q Would you please look at Government's Exhibits 

1-H and 1-G already in evidence, they are bank copies of 
Master Charge and Bank Americard. Are those two bank copies 
similar to the hard copies or bank copies that you and the 
other women under your direction prepared in connection with 
the $9.95 charges? 

A Yes. 


25 


A M ,> 
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q Mr*. Grillo, when you were working at Foto 

Factory Limited and during the time that Mr. Steven Lent and 
Mr. Dominick Seminara were your superiors, did you always 
follow instructions? 

A Yes. 

q Would you ask questions with respect to the 

8 || instructions that you got? 

A No. 

MR. FRIEDMANi I have no further questions. 

U CROSS-EXAMINATION 
12 BY MR. PINCUS: 

q Now, Mrs. Grillo, with respect to the $9.95 


9 

10 


13 


14 offer, did you think that was at all unusual? 


15 

16 

17 

18 


No. 


A 

q Had there been other similar offers prior? 

A NO. 

q well, was this the — with respect to the $9.95 

19 offer, was that the normal way that the business was trsn«- 

20 acted, sending out an offer? 

A NO. 

q But yet you never ought there was anything 


.1 

22 


23 unusual about the offer? 


24 

25 


No. 


A 

q Did you ever see the advertising in connection 

with this offer in the newspapers? 


o .. 
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A No. 

Q Old you aver haar it on tha radio? 

A No. 

Q How about on the television? 

A No. 

Q When you first got a complaint, what were your 

instructions? 

A To give the customer the immediate refund. 

Q And was everyone who complainedgiven a refud? 

A Yes. 

Q Was this true during the entire course of the 

time you worked there? 

A Yes. 

Q In other words, aside from the $9.95 offer, if 

there was ever a complaint was a credit issued? 

A I didn't work in tha customer service department, 

but I'm sure that's the way it worked. 

Q Do you know if this was a large business or if 

it did a large volume of business? 

A Yes. 

Q hiring all the time — incidentally, how long 

did you work for the company? 

A About a year and a half, I think. 

Q And all during that time, was tha situation that 


iw .. 
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you discussed here the normal process of doing business with 
respect to credits and so on? 

A Yes. 

q In other words — 

MR. FP.IEDMAU: Your Honor, what does the "so 

forth" mean? 

TH£ COURT: I’m not sure what you mean by "so 


forth". 


Q In other words, what I'm trying to ask you is, 

did you think there* was anything unusual about the 59.95 


offer? 


THE COURT: Of course the question is not what 

she thinks but whether it was unusual. 

MR. PINCUSs Thank you, your Honor. 

THE COURT: I? you rephrase it, she can testify. 
q Was there anything unusual with respect to the 


$9.95 offer? 


I didn't think so. 

THE COURT: All right. 

t 

MR. PINCUS: No further questions. 


CROSS-EXAMINATION 
BY MR. RIVERS: 


MR. RIVERS: I wasn't going to ask any question* 
at all, but I will ask it. 




__ 
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q Mrs. Grillo, were you instructed 0';?.ng the 

period of time while you were employed at Factory Limitec 

to keep the phone off the hook? 


5 

6 
7 
3 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 
19 


Mo. 

As a matter of fact, were the phones diligently 

Yes. 

Were you, in fact, instructed to service every¬ 
one who complained? 

A Yes. 

KR. RIVERS: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. FRIEDMAN: 

q Mrs. Grillo, how many refunds did you prepare 

or instruct other employees to prepare in connection with 

the $9.95 charges? 

A I don't remember the amount. 

q Was it more than ten? 

A Oh, yes. 


A 

Q 

answered? 

A 

Q 


21 

22 

23 

24 

25 


q Was it more than a hundred? 

A I don't know. 

MR. FRIEDMAN: Thank yow No further queetions, 
your Honor. 

THE COURT: All right. 
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Thank you vary much. 

(Witneaa axcuaad) 

THE COURTi Hava you a abort witneaa? I don't 
maan in atatura, Z naan in point of tina. 

MR. FRIEDMAN: No, your Honor, we don't. 

THE COURTt Z think we ought to atop. I an 
parfactly willing to atay, it'a up to you gantleman. 

Z hava all aftamoan until 6i30. Do you hava anothar 
witneaa around? 

MR. FRIEDMAN: Thay ara around, your Honor, but 
thay ara not hara. 

THE COURT: That daciaion ia aaay. Wa have to 
atop, don't wa? Vary wall. What about tomorrow? No 
applicationa will ba haard tomorrow morning. Wa will 
atart promptly at 10:00 o'clock. 

So, ladiaa and gantlamer., plaaaa don't diacuaa 
thia caaa among youraelvea during the interim or cer¬ 
tainly not with anyone alaa. 

Aa Z aaid, for medical raaaona wa hava to adjourn 
now. Thank you vary muoh. 

(Whereupon the trial wan continued to July lat. 



1975 at 10:00 a.m.) 
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(The following took place in the absence of 
the jury:) 

THE COURT: All right, gentlemen. 

MR. FRIEDMAN: Good morning, your Honor. 

THE COURT: Good morning. 

MR. BIERMAN: Your Honor, in the matter on triaj 
before you, I have an application. 

THE COURT: In this case? 

MR. BIERMAN: Yes. 

THE COURT: What is your position here? 


MR. BIERMAN: Well, I represent Mr. Brown, who 


is — 


THE COURT: In this particular case? 

MR. BIERMAN: Yes. My name is Stanley Bierman. 
He was a witness who was served a subpoena — 
that is, purportedly served a subpoena. He’s been out 
of the country and was out at the time. 

THE COURT: Who served him with a subpoena? 

MR. PINCUS: I did. 

MR. BIERMAN: I have spoken to Mr. Pincus about 


this. 


MR. PINCUS: We didn't know he was out of the 


country, 


Ue was the attorney who handled the bankruptcy, 


MR. FRIEDMAN: I see. 


*> 
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MR. BIERMAN: I just wanted the record to note 

that. 

THE COURT: All right. Now, what else. 

Bring in the jury. 

MR. FRIEDMAN: Your Honor, I have a legal 
application to make. 

THE COURT: I am tired of applications every 
morning. You ought to have done that a long time ago. 
Why should there be applications every time I want to 

try the case? 

Now, what ie it? 

MR. FRIEDMAN: Thore were 12 photostatic copies 
of envelopes that we attempted to get in through 
Mr. Schroeder. And under the new rules of evidence 
which went into effect July 1, those copies can go in 
if there is no issue with respect to the genuineness. 
And Mr. Schroeder testified that those copies look like 
the originals. If we didn't get it in through 
Mr. Schroeder, then we would have to call 1^ people 
who are spread across the United States and it would 
take up more time of the Court. I don't thx.tk there 
is any question as to the genuineness of those dupli¬ 
cates being fair and accurate representations of the 
originals. 

THE COURT: Did you ask him those questions whe 


1 
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he was on the stand? 


MR. FRIEDMAN: Yes, sir. I asked him if they 
if the Xeroxes as well as the originals appear on the 
THE COURT: Yes, I think you are right. Yes. 

I think that's true. 

Any objection? 

MR. PINCUS: In the face of the new rules, your 

Honor, if that is the new rule — 

THE COURT: Yes. We will show you the new 

rules. Show it to him. 

MR. FRIEDMAN: I direct Mr. Pincus* attention tc 
Article 10 of the new rules and the sections thereunde: 
The definition as well as the — this is 1002 and 1003< 
THE COURT: All right. Now, gentlemen, I have 
an application to make. It is a reverse application. 
Is the jury here? 

THE CLERK: I don't believe they are. 

THE COURT: All right. 

THE CLERK: There are two two jurors missing. 
THE COURT: All right. Gentlemen, I have a 
case I must try on Wednesday of this week. It's a 
civil case. It will take one and a quarter days or 
one and a half days or maybe only one day. It was put 
down — I don't know — six months ago. The plaintiff 
is coming from Finland. There are several witnesses 


O 

•w - 
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coming from Finland. There are several witnesses from 
Finland. And fundamental justice requires that I 
interrupt this trial and take that one day off. 

And the next day I shall be with the 20th 
Century Fund all day on the issue called Fair Trial, 
Free Press. 

Thi3 is very unfortunate and delays the trial. 
Hut we will start again on Friday. 1 will not take 
any Priday off because of motions. So it will be Mondi 
Tuesday and Friday. 

All right. Now, is the jury ready? 

THE CLERK: There are two missing. 

THE COURT: All right. 

MR. RIVERS: Your Honor, I understand that you 
said in the beginning that you wore going on vacation 
on the — 

THE COURT: Ho, not until this case is over. 

MR. RIVERS: Because if we didn't work for thos< 
two days, I just wanted you to — 

THE COURT: No. I have to try this case. I am 
only very sad that I have to take these two days off. 

THE CLERK: Your Honor, the jury is ready. 

THE COURT: All right, bring them in. 

MR. FRIEDMAN: Your Honor, Mrs. Schwartz is not 


with us. She has laryngitis 
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THE COURT: Well, I'm sorry. 

(Whereupon, the jury entered the courtroom.) 

THE COURT: Ladies and gentlemen, I have a 
certain amount of bad news in the sense that on 
Wednesday I must try a civil case that was put down 
over six months ago and there are witnesses coming in 
from Finland. Consequently, I just can't disappoint 
them. However, that will only take one day. But the 
following day the Court has to devote its time to 
another project involving fair trial, free press. So 
we will adjourn until Friday. So the days of the trial 
this week will be Monday, Tuesday and Friday. 

Now, I regret that. I'd rather have tried this 
through. But I can’t escape either of those obliga¬ 
tions. It would be unfair to try to make these people 
from Finland wait around. 

Very well. Let's proceed. 

Who in the witness? 

MR. FRIEDMAN: Mr. Kraics I believe was being 

cross-examined. 

THE COURT: All right. 

FREDERICK J. KRAICS, having been pre¬ 
viously duly sworn, testified further as follows: 

THE CLERK: The witness is reminded that he is 

still under oath. 
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CROSS-EXAMINATION 
BY MR. RIVERS: 

THE COURT: As I understand it, you are an 
officer of the National Bank of North America? 

THE WITNESS: Yes, that's correct. 

THE COURT: All right. 

Q There have been two references to date by 

Mr. London from Control with regard to Exhibits 59 and 65 
mentioning November 6th, but he indicated in addition a 
November 5th date. Are you certain that you saw Exhibit 
65 and 59 at the Foto Factory, Limited on the 5th of November* 
A Yes, I am sure I saw two printouts. 

Q Are you certain that these were the printouts 


you saw? 

A Similar printouts. 

Q Similar. Are you certain that these are the 

exact printouts you saw on that date? 

A Well, they are similar. 

Q Did you review them or smrk them to be certain? 

A No. 

Q So as far as you are concerned these were print-j 

outs that appear similar in nature, but you are not sure that 
these are the exact printouts? 

A They do look similar. 
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Q Now, Mr. Kraics, with regard to Government 

Exhibit 67, that's a contract between the Bank of Americard 
and Foto-Factory, Limited? Now, is there a book or ledger 
or rule book or something that goes along with that that the 
bank is — 

A Operating guide. 

Q Do you have a copy of that with you? 

A No, I do not. 

Q Is the operating guide part and parcel of the 

contract? 

A There are rules contained therein that would 

be — 

q Part of that contract which is before you, 

right? Is that correct? Would that operating guide be part 
of the contract which is before you? In other words, could 
one use the contract without the operating guide? 

A Yes, one could. 

(Continued on next page.) 
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Q So that you don't really have to operate within 

the operating guide to operate under that contract with your 
Bank Americard? 

A No. You would have to ooerato within the 

operating guide. 

Q So that you have — 

THE COURT: You would or would not? You would 

have to operate within the operating guide or not. 

THE WITNESS: Yea, you would. 

THE COURT: You would. 

Q Do you have an operating guide? 

A Yes. 

Q Was an operating guide issued with that contract 

to Poto Factory, Limited? 

A One would have been sent to them. 

Q Do you have it with you? 

A No, I do not. 

Q I asked you that question because the previous 

witness made a point to — with regard to Chase Manhattan and 
with regard to the other bank, the First National City, to 
read the operating guide — and these were placed in evidence. 
I believe they are Exhibits 66 with regard to Bank Americard 
and 58 with regard to Master Charge — and within these 
operating guides, he indicated that they placed the floor 
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limit on mail order business. Do you know anything about that? 

A I only knot/ of our contract on our — our operat - 

inq contract guide. 

Q What does your contract say about mail order 


business? 

A It's — actually, we have a contract which is 

an addendum to this. 

Q I am not talking about a contract which is an 

addendum. I art talking about a book — an operating guide. 
What does your operating guide say with regard to mail order 
business if anything? 

MR. FRIEDMAN: Does Mr. Kraics have to estab¬ 
lish whether mail orders are allowed under the con¬ 
tract that they had with Foto-Factory? 

Q What does it say? 

THE COURT: Where is the contract? All we have 
to do is look at the contract. It speaks for itself. 
Where is it? 

MR. RIVERS: The contract is before him. 

THF COURT: Doesn't it speak for itself? You 
don’t need hin. 

MR. RIVERS: I understand that, your Honor. But 
I believe — I believe the testimony was, if you 
recall, with regard to the Chase Manhattan Bank, it war 
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no limit. I moan no mail orders. 

THE COURT: That's right. 

MR. RIVERS: Zero limit and so forth and so on. 
We have to have something like with regard to the 
National Bank of North America. 

TIIE COURT: Well, assuming it is not in the 
contract itself. 

Q Does the contract say anything about floor 

limit? Your contract before you? 

A I have not road the — 

Q Well, read it. Take your time and read it over, 

THE COURT: Anyway, if an operating guide is 
pertinent, why can't we get a copy? 

MR. RIVERS: I should think we have one. We 
have with everybody else. 

MR. FRIEDMAN: Can we first have Mr. Kraics 
establish whether Foto "actory was authorized to do 
mail order business? 

MR. RIVERS: May I conduct my cross-examination! 
That is a question for the redirect examination. 

THE COURT: No. Well — 

MR. RIVERS: I am merely asking him to read the 
contract. 

THE COURT: Well, if no one will read the 
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contract, I will read it. 

Well, it says here on page — on paragraph 3, 
rather, that the bank will from time to time estab¬ 
lish and inform the seller of a dollar limitation 
floor limit upon the total amount of any single card 
purchased by the seller. That's all I see on floor 
limit. I don't see any specific reference to mril 
orders here. 

MR. RIVERS: Yes, I understand that. 

THE COURT: Do you? 

MR. RIVERS: I understand. I read the contract, 

TIIE COURT: You didn't see any. 

MR. RIVERS: But that is not my point. My point 
is that with regard to testifying for Chase Manhattan 
Bank we were shown — 

THF COURT: I know. But he's not here on the 
Chase Manhattan. 

MR. RIVERS: We are doing the same thing with 
the Bank Americard. 

TIIE COURT: Ho, no. You asked him about the 
guide book and you limit yourself to his facts. I 
think we can find out whether there is an operating 
guide and whether there is a limit. And whether he 
knows if it is an operating guide, we will get it. 

O'* > 
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MR. RIVERS: Yes, your Honor. 

Is there a floor limit indicated in that con¬ 


tract? 


A No. There is nothing. 

THE COURT: Wait a minute. Mr. Rivers, there 
in a floor limit. You ask, is there a floor limit in 
that contract. 

MR. RIVERS: An amount of — a floor limit 
indicated in that contract. 

THE COURT: No, there is not. I read it. 

MR. RIVERS: Thank you very much. Judge. 

Now, do you have an operating guide, Mr. Kraics^ 
Yes. The — 

Is the operating guide part of the contract? 

No. It is a contract. 3ut no, it is not part 


Q 

A 

Q 

A 


of a — 


It does not have to be read with the contract. 


right? 


A 

Q 

A 

0 

A 


That's correct. 

Did Foto Factory, Limited have a floor limit? 
Yes, they did. 

What was that floor limit? 

$50. 

THE COURT: What? 


,\ 
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MR. FRIEDMAN: Can we have a declaration of — 
THE COURT: I don't know what he is — 

MR. RIVERS: He said — 

THE COURT: Did it have a floor limit? 

THE WITNESS: Yes. 

THE COURT: How much? 

THE WITNESS: It would have been $50 
THE COURT? It was $50. 

MR. FRIEDMAN: Floor limit as to retail or — 
MR. RIVERS: May I ask the questions? 

THE COURT: Wait a minute. This is all much 
to do about nothing. We are trying to find out what 
the truth is. 

Ask him if there is a floor limit of $50. 

That's what he said. You find out whether it applies 
to mail orders or phone orders. You can ask him on 
redirect. 

MR. FRIEDMAN: All right. 

MR. RIVFRS: Thank you very much. 

Q Now, Mr. Kraics, you indicated that — I think 

you were shown this Exhibit 53 in Evidence. 

THE COURT: I would like to interrupt you again 
How does he know it's $50? It is not in the contract. 
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MR. RIVERS: Certainly not. Lika the othar 
contracts where it says 50 on ita £aca and than it was 


THE COURT: How do you know it's $50? 

THE WITNESS: $50 ia our standard floor Unit. 
THE COURT: For all — 

the WITNESS: For all aarchanta unless other¬ 
wise directed. 

THE COURT: All right. Vary wall. 

THE WITNESS: That ia on retail sales only. 

Q That ia what? 

A On retail sales. 

q O.K. Let's talk about nail orders. 

Tall ae whet the llait is or was on aail orders. 

A Nail orders are $15. 

q $15. Not $10? 

A No. 15. 

q Where do we find the $15? 

A It would be in the contract that we would have 

with an addendua to this contract. 

q Do you have the addendua? 

A No. There was no addendua ever created. 

q So how was the $15 Halt established? 

A The $15 limit was not established for Foto Fee- 
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orders. 


IJo. Because there was no contract for mail 


I see. Do you recall testifying before the 


Grand Jury on November 22, 1974? 

A Yes, I do. 

n Do you recall being asked this question: 

"Question: Is there any requirement for mail 

orders regarding the maximum limit that —" 

And you giving the answer, "No." 

MR. FRIEDMAN: What page? 

MR. RIVERS: That would be page 6 and 7. 

T!iE WITNESS: Could you repeat that, please. 

Q Do you recall the question being asked: 

'•Question: Is there any requirement for mail 

orders regarding the maximum limit that 
And giving the answer: 


No, I do not recall saying that. 

If you had said that before the Grand Jury 
MR. FRIEDMAN: I have to object now. The ques- 


25 


tion that was asked was not completed. 
THE COURT: Let me see it. 
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MR. RIVERSt Your Honor, I will take exception 
to that. I have completed the question and answer. 

THE COURT: You can take exception. This Court 
is here and I have a right to see it. 

MR. RIVERS: Not about your seeing it. Judge, 
but his sayir.g that it is not a complete — 

THE COURT: What page? 

MR. RIVERS: The bottom of page 6 and the top 
of page 7. 

THE COURT: "Is there any requirement for mail 
orders regarding the maximum limit that " 

Then there is a dash. 

MR. RIVERS: Is it complete or is it not? 

THE COURT: What? 

MR. RIVERS: Is it complete or not? 

THE COURT: Doesn't look like the question was 
completed. There is a dash there. 

MR. FRIEDMAN: I believe — 

MR. RIVERS: "Is there any requirement for 
mail orders regarding the maximum limit that 

And then there are two dashes, and the answer 

is, "No". 

THE COURT: Well — 

MR. FRIEDMAN: The question continues after 
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the " No. 


MR. RIVERS: I don't have to read all of the 
questions or another question. I don't have to read 
the complete — another question. I can read another 
question. But I don't have to read the other ques¬ 


tions . 


THE COURT: No. Mr. Rivers, we want to get 


r • 


this trial done fast. Now, you don't have to read it. 
But the other side can read the rest. And we are 
anxious to get tne whole picture here. Now, we don't 
stop this way. He can — 

MR. RIVERS: I didn't stop. 

THE COURT: I don't care whether you stop or — 

MR. RIVERS: I did not stop. I read the — 

THE COURT: The trouble with this is that then 
he gets redirect and he can ask the same question. 

MR. RIVERS: All right. The next question is: 

"Question: That the customer can charge for 
without the merchants calling up Bank Araericard for 
authorization. 

"Answer: Yes, the limit would be $15. 

"Question: What is the retail limit? 

"Answer: The retail limit would be $15. The 
normal retail limit is $50 on other purcheises." 
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Those are different questions and different 

answers. I just read them. 

THE COURT: No. There is not —— Now, if you 

want the jury to look at the Grand Jury minutes, le 

t 

them look at it. 

HR. FRIEDMAN: I ask that they look at an unmarked 
copy. I believe — 

MR. RIVERS: May I ask that they look at the 
copy I have. I have nothing marked here except pen anc 
underlines. 

MR. FRIEDMAN: Mr. Kivef? was furnished a copy 
by the Government. I think a clean copy would — 

MR. RIVERS: What difference could it make. 

We are wasting time. 

THE COURT: It doesn't make a bit of difference* 
But we can't waste time. We have to get on with the 
trial. 


Q Mr. Kraics, do you know of your own knowledge 

whether or not the Chase Manhattan — the division of the 
Bank Americard, Chase Manhattan division, paid rebate checks 
to Foto Factory, Limited at or about October, November? 

A No, I do not. 

Q You don't know this of your own knowledge? Do 

you have any knowledge of it at all? 
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A As a general system, they do have a rebate 

system. 

Q But you don't know whether or not rebate checks 

were paid out? 

A No, I do not. 

0 Mr. Kraics, did you prepare a note or memoranduxi 

with regard to the history of this matter and your connection 
with it for the National Bank of North America? 

A Excuse me? 

Q Did you prepare a note, a memorandum regarding 

your connection with Foto Factory, Limited and conversations 
had with Foto Factory, Limited? 

A Yes, I did. 

Q You did. Would it refresh your recollection if 

T were to show you this note — first of all, i3 this the 
note that you prepared? 

A Yes. 

Q Now, with regard to your own recollection 

regarding the — the top here — I draw your attention to the 
top of this page. 

> Yes. 

* Q Do you have any knowledge with regard to 

rebate checks? 

A With regard to rebate — 
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q Paid by Chace Manhattan Bank Americard to 

Poto Factory, Limited on or about September or October of 
1973? 

A Only that I was — only that which warn spoken 

over the phone. 

q So you have some knowledge of it, the fact that 

it was paid or they did pay. 

A I can acknowledge that it was paid. I do not 

have knowledge that it was paid. 

q You made reference to the payment of rebate 

checks at or about that time? 

A Right. 

q Thank you. Mow, we have another exhibit which 

is in evidence by the Government, Exhibit 53, a letter sent 
to customers by Foto Factory, Limited. Have you seen that 

before? 

A Yes, I have. 

(Continued on next page.) 
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Q As a matter of fact, Mr. Kraics, you 

participated In the drafting of that letter, did you not? 

A That's incorrect. 

Q You did not draft the letter? 

A No. That was shown to me by Mr. SEminara. 

Q I see. 

Now, do you recall making the statmant, letter 
draft sent to Mr. Walsh, messenger, to Mr. SEminara? 

A Yes. 

Q You sent out the revised letter? Do you 

recall making that etatement? 

A Yes. 

Q When you made reference to the revised letter, 

which letter did you make reference to? 

A There should be a letter contained in that — 

what you have there. . 

Q All right. Did you also make the statement, 

Mr. Seminars told you he refused to meet with an attorney, 
but did agree to revise that as per our wishes? 

A Yes. 

Q All right. What letter do you make reference 

to? 

A There is a revision of the letter that we had 

sent to FOto Factory to have them send out to their customers. 

O 1 ^ 
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q Other than the letter. 

A Other than this, yes. 

0 In other words, some letter which in substance 

is different from the letter that is there. 

A I thought it would he clarifying the issue more 

to people who did not receive the merchandise. 

MR. RIVERS: May I have this marked for 

identification? 

THE CLERK: Defendants Exhibit I, letter dated 
November 9, 1973, marked for identification. 
q I show you Defendant's Exhibit I narked for 

identification. I ask you whether or not this is the letter 


you composed. 


Yes. 


0 That is the letter you composed. 

MR. RIVERS: I will offer it in evidence. 

THE COURT: Did it go out? 

MR. RIVERS: I offer it in evidence based on 
the fact that the testimony was that he did not 
participate in the conposition of Exhibit 53, but he 

_hcx ^ver, he did compose this letter. 

TRE TO’JRT: I don't know whether that is 

inconsistent. 

MR. RIVERS: My point is, it's the same letter. 
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It is the sane letter. 

MU. FRIEDMAN: May I have a voir dire on this, 

your Honor? 

THE COURT: Yea. 

VOIR DIRE EXAMINATION 
BY MR. FRIEDMAN: 

Q I direct your attention to Government 

Exhibit 53. That was the firat letter that Mr. Rivera 
showed you. You testified that you did not participate in 
the prt aration of that letter; is that correct? 

A Yes, that's correct. 

Q Now, I ask you to look at the second letter 

that Mr. Rivers showed you. Defendant's Exhibit I for 
identification, dated November 9, 1973. Did you participate 
in the preparation of that letter? 

A Yes, I did. 

Q Now, the first letter that Mr. Rivers showed 

you, you stated you did not participate in the preparation 
of that letter. Now, did that in any way mention the 
2.95 — 

A No. 

0 The second letter that Mr. Rivers showed you, 

the one that you say you participated in the preparation of, 
did you say that the 9.95 
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MR. RIVERS: I object to what he ia — 

THE COURT: Wait a minutew Let's not get — 

I think the phraseologv, Mr. Friedman, of that 
question is objectionable. 

The only question Is this. This second 
letter that you did participate in has 9.95 charges 
in it. 

THE WITNESS: Yes. 

THE COURT: Does the first letter have it? 

THE WITNESS: No. 

THF COURT: That’s all. 

MR. FRIEDMAN: Okay. 

0 Did you make the suggestion that 9.95 go into 


the second letter? 


MR. RIVERS: I object. That is a matter for 
redirect examination. 

THE COURT: Mo. It is recross. 

MR. FRIEDMAN: I'm sorry, Mr. Rivers. I have 
one other question. 

TIE COURT: If it is redirect instead of — 

# 

well, I don't want to ask it. What is it? 

MR. FRIEDMAN: Voir dire. 

THE COURT: I don't think the jury knows the 
difference. And to tell you the truth, it is hard 
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to distinguish at tiroes. 

MR. RIVERS: There is a difference. 

MR. FRIEDMAN: I would like to ask one last 
question. 

T1IF COURT: Is this going to be the voir dire”> 

MR. FRIEDMAN: Yes. 

THE COURT: Voir dire generally is a series 
of questions to establish the admissibility of a 
piece of evidence. That's all. Not the contents of 
what it stands for. Although there are tiroes that 
a few are blended together. 

Is this in connection with the admissibility 
of this letter? 

MR. FRIEDMAN: Yes. 

0 Do you know, Mr. Kraics, the second letter 

that Mr. Rivers showed to you, the one that has $9.95 in it 
was actually sent out to previous customers of Foto Factory? 
A No, I do not. 

MR. FRIEDMAN: I would not object to the 
letter going in. 

THE COURT: You never said — 

MR. FIVERS: ne doesn't know whether it was 
or not. My position is this. This gentleman 
participated in the formation of both letters. 
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THE COURT: I will not permit it into evidence 
unless there is some testimony that it was sent out. 
MR. RIVERS: He made out the letter. 


MR. FRIEDMAN: Your Honor, I have no objection 

to — 

MR. RIVERS: On his credibility, I am asking 
for an admission. 

MR. FRIEDMAN: I have no objection to the 
second letter going in with the limiting instruction 
to the jury that Mr. Kraica testified that he helped 
prepare that letter, but it is not — he does not 
know whether or not in fact that letter went out. 

MR. RIVERS: I object to this kind of 
interruption of my cross-examination. 

THE COURT: Well, I think you are perhaps 
right. You can take that up on redirect. This is 
not — you are going to have to listen to my ruling, 
Mr. Friedman. You may not like it,but — 

MR. FRIEDMAN: I said I have no objection to 
it. You said you were going to let it in. I said 
I have no objection. 

MR. RIVERS: I don't know how you can tell 

what the judge is going to do. 

THE COURT: All right. Why don't you sit 

».• • 
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down there, Mr. Friedman. 

MR. FRIELMAN: Tas. 

MR. RIVERS: Thank you. 

THE COURT: All right, go ahead. 
CROSS-EXAMINATION 
BY MR. RIVERS (Continued): 

Q Whan you make reference to the formation of 

the latter with Mr. Seminara, you are not talking aboatt. 
Exhibit 53, are you? 

A Could you repeat that? 

q When you make reference to the formation of 

a latter at yonr first meeting with Mr. Seminara, are you 
talking about 53? 

A NO. 

Q You are not. What lotter are you talking about 

A I assrme it will be this letter, the second 

one. 

Q So that you — 

THE COURT: Was it marked Exhibit I for identi¬ 
fication? 

THE WITNESS: Yes. 

Ttt* COURT: Yes. that is dated November 9, 

1973? 


THE WITNESS: Yes 
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THE COURT: Ttie other letter isn't dated at 


all? 

THE WITNESS: No, your Honor. 

THE COURT: All right. 

0 So when you aat and formulated the letter at 

that firat meeting — 

A Pardon me? 

Q You sat and formulated a letter at the firat 
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meeting? is that correct? 

No, that's not correct. 

You did not. Did you formulate a letter at 

With the personnel in Bank Americard. 

Isn't it a fact that you called Mr. Seminars 
on the phone and dictated a letter to him after your meeting 
with him in person? 

A Yes. 

q Yes. And At was on the same letter 

date, November 5, was it not? 

A Right. The letter was confirmed. 

0 Was it on No; a*>er 5th? 

A This letter — 

THE COURT* Now, wait a minute. We are not 

going to have any of this — 
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0 Was there a second letter? 

THE COURT: Are you talking about the letter — 
are you talking about the letter of termination? 

THE WITNESS: Yes. 

THE COURT: That's different. If it is not 
in evidence, then we won't talk about it. 

Q Other than this letter, there's another letter 

that you dictated to him on the phone: is that right? 

THE COURT: Wait a minute. Did you dictate the 
first letter to him on the phone? 

THE WITNESS* No. 

THE COURT* You see, Mr. Rivers, it's 
misleading to ask him a question .ke that. There is 
another letter in addition to that that you dictated 
over the phone? There's no testimony that he dictated 
the first one. 

MR. RIVERS* He did say he dictated a letter 

over the phone. I 

THE COURT* No. We are talking about the 
first letter. And you say other than the first letter 
— what letter did you dictate over the phone? 

THE WITNESS* I did not dictate any letter over 
the phone. 

MR. RIVERS* I thought — may we have it read 
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bade? I thought ha aaid ha dicta tad — 

THE WITNESS: If I did, I waa in arror. 

THE COURT: All right. 

MR. RIVERS: I a* aorry. 

THE COURT: No. 

MR. RIVERS: I a* sorry. 

THE COURT: Tha jury knows what tha avidanoa 

is. Thay will dacida. 

MR. RIVERS: Will you mark this? 

THE CLERK: Defendant's Exhibit J, document 

dated 11/12/73. 

MR. RIVERS: Thank you. 

q You already indicated this is your memorandum; 


is that right? 


Yes. 


You made that memorandum on or about tha time 
THE COURT: What one is that? I am sorry. 

THE CLERK: Defendant's Exhibit J. 

THE COURT: That is a new one. 

THE CLERK: Document 11 A3. 

THE COURT: What's 12 got to do with tha 
THE CLERK: The data of tha document. 


November 12th. 


THE COURT: All right. 


r 
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0 Now, can you read that document over and tell 

me how many times you mentioned a letter to be sent out to 
customers? 

THE COURT: This is J for identification. 

MR. RIVERS: Right. A memorandum sr»de by this 
witness that he already identified. 

THE OCURT: But he can't — 

THE WITNESS: Yes. 

THE COURT: He can't testify to it unless it's 
in evidence, Mt. Rivers. He can only identify it. 

Q Can you tell — can you remember how many 

times in that memorandum you mention the mailing out of a 
letter to customers? 

MR. FRIEDMAN: I object to the form of the 
question. 

THE COURT: Sustained. Now, you can put it — 
you can ask him whether that'* a letter that he 
dictated or prepared. And then you can offer it in 
evidence, but you can't have him testify with respect 
to a document that is not in evidence. 

MR. RIVERS: Your Honor, may X be heard? May 
I ask a few questions to lay a foundation? 

THE COURT: Sure. 

0 First of all, did you make a memorandum? 


A ' * > 
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A Which on® are you talking about? I made a 

n unbar — 

THE COURT: I am sorry to interrupt, but I 
thought we were talking about a latter. I thought it 
was a letter. Now we are talking about a memorandum. 
MR. RIVERS: I havs to lay a foundation. 

THE COURT: What is this? 

MR. RIVERS: A memorandum. 

THE COURT: Not a letter. 

MR. RIVERS: A memorandum. 

the COURT: Is that right? A memorandum? 

THE WITNESS: Are these what you are talking 

about? 

THE COURT: Is that a memorandum or a letter? 
THE WITNESS: No, it's a memorandum. Just a 
compilation of ay notes. 

Q Did you make that memorandum? 

A This? Yes. 

Q In that memorandum, did you make reference to 

a letter to be mailed out by Foto Factory to customers? 

THE COURT: You have the earns objection. 

THE WITNESS: Yes. 

MR. FRIEDMAN: I believe that Mr. Kraics 


first has to — 
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THE COURT* Why doesn't so— b ody offer it in 
evidence? 

MR. RIVERS: I would like to. last's exactly 
what I would like to do. 

THE COURT* All right. He will offer it in 
evidence. 

MR. RIVERS* Before I can do that I have to 
lay so— kind of — 

THE COURT* No. He said he wrote it. It's 
in reference to a relationship at the bank with Foto 
Factory,isn't it? What —re do you want? 

MR. FRIEDMRM* Wall, your Honor, I believe — 

MR. RIVERS* I offer both the —randue and 
the letter. 

THE COURT* Wait a minute. We will take one 
thing at a ti—. Are — just talking about the 
—rand— now? Tou don't j—P around. Take one 
thing at a ti—. 

Tou object to the —rand—. 

MR. FRIEDMAN* Yes. On the grounds, your 
Ho—r, that Mr. JCraics' —ry has not boon exhausted. 

MR. RIV2R8 1 I was trying to do that. 

THE COURT* All right. His —ry is exhausted 

MR. RIVERS* Thankyou very much. 


A 
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Q Did you have any recollection aa to the number 

of tines you mention in that memorandum — 

KB. FRIEDMAN: Objection. 

Q (Continuing) — the mailing — 

MR. FRIEDMANt Objection as to form. I believe 
the proper question should be, does he remember how 
many times on November 5th he talked to Mr. Seminara. 

THE COURT: Yes. You asked him whether he 
remembers. Now, if he doesn't, will the memorandum 
refresh his memory. 

MR. RIVERS: I am asking him with regard to the 
memorandum — my question must be with regard to the 
memorandum. It is a proper question with regard to 
the memorandum. 

THE COURT* No. 

MR. RIVERS* I except to the Court's ruling. 

THE COURT* I know you do. You're going to 
offer it in evidence or are you not? 

MR. RIVERS* I would like to offer the letter 
in evidence first and then the memorandum — I will 
then go to the letter and forget the memorandum. 

THE COURT. Well, you're not going to mix it 
up this way. 

MR. RIVERS* I'm trying to lay a foundation. 


V 
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THE COURTt I know. I know exactly what you 
are trying to do. Addreaa youraelf to the letter 
now. 

Q You aay you coepoaed the letter; la that right? 

A The letter — 

THE COURT* Which one, Mr. Rivera? I think 
you are talking about I. 

MR. RIVERS: That'a right, "I." 

THE COURT: All right. 


(continued next page) 
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THE CLERK: Defendant* Exhibit I, letter 
dated November 9, 1973, marked in evidence. 

(So marked.) 

MR. RIVERS: I’d like to read that to the 

jury in connection with the exhibit that Mr. Kraics 
said was formulated without his help. This is 
Government's Exhibit 53. The letter Mr. Kraics 
said was formulated without his help. 


"Dear Customer, recently you have received a 
special introductory offer valued at $22.10. We have 
discovered an error in our computer printout since 
mailing the offer to you. 

"If you are unable to use the item, we would 
appreciate the return of the merchandise. 

"Please send your account number so we can 
credit your account promptly. 

"However, if you are waiting for a film order 
or processed pictures, please specify at the bottom 
of this letter.A self-addressed envelope is inclosed 
for your convenience. Very truly yours, Foto Factory 
Limited." 

THis is the one that was not participated in 
by Mr. Kraics. This The one I just read. This 
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the one he said that he participated in. Poto Factory| 
Limited, 240 Maple Avenue, Rockville Center, New York. 
11570: 


"Dear Customer, recently you have received a 

special introductory offer of prepaid film, process- 

\ 

inq envelopes valued at $22.10, which would cost you 
9.95." That's the reference to 9.95. 

"V/e have discovered an error in our computer 
printout since mailinq the offer to you. As a 
result of that error the offer was mailed to customers 
who had not requested it and charges were processed 
to their Master Charge or Rankamericard. 

"If vou are unable to use these items we 
would appreciate the return of the merchandise. Upon 
receipt of this merchandise and if your account was 
among those inadvertently charged, we would issue a 
credit to your account. 

"However, if you are waiting for a film order 
or processed pictures, please specify at the bottom 
of this letter. Please list it below your name, 
address and credit card number lnthe space provided - 
below. 

"A self-addressed envelope is enclosed for your 
convenience. Very truly yours, Poto Factory," name 
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address, account number. 

CROSS/EXAMINATION 
BY MR. RIVERS: (Cont.) 

Q Now, MR. Kraics, based upon my reading of 

the two letters, can you tell me wherein they differ, other 
than the U. S. Attorney 1 a reference to 9.95? 

A Well, I felt the second letter, the one that we 

had suggested Foto Factory send out clarifies the issue 
more. 

THE COURT: And there is no evidence that that 

4 

letter went out; is there? 

MR. RIVERS: I don't know whether it did or 
not, your Honor. 

At this point, for the purpose of this witness 
I am not asking him that question. I'm merely asking 
him what in his estimation is the difference between 
the two letters other than the reference to 995. 

THE COURT: All right. What is the difference? 

BY MR. RIVERS: 

Q Other than the reference to 995; is there a 

difference in the letters? 

A If you can give me both letters I can point 

out exact wordage, verbiage. 


MR. FRIEDMAN: I believe the letters Bp#a i( 
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for themselves and if the jury would like to examine 
them — I am not sure what all this has to do anyway 
with the unauthorized charqes. 

MR. RIVERS: Your Honor, is this an objection 
or soeech? 

MR. FRIFDMVJ: Tt'3 an objection on the qrounds 
of relevancy. 

THF court: It's a combination. 

MR. RIVERS; All right. 

MR. FRIFOMAN: Ml occurred after the 995 
billings. I object on the arounds of relevancy. 

MR. RIVERS: See, this is wrong. 

Tlir COURT: Mr. Friedman, Mr. Rivers is right. 

If you want to make that summation, you make it at 
the time summation is due. 

So I will sustain ycur objection, Mr. Rivers. 
But I do insist the issues be clear, that as of now, 
there has been no testimony that that letter has been 
sent out. THat’s true. 

MR. RIVERS: Yob. But T don’t expect that 
from this witness. He wouldn't know. 

THF COURT: As long as we know that's true. 

BY MR. RIVERS: 

0 Iiet's establish one thing: With rqgard to 


' » f ♦ 






1160 



6 Kraics - cross/Rivers 

Exhibit No. 53, do you know of your own knowledqe whether 
or not Exhibit 53, the letter which does not mention the 995, 
was sent out? no you know that? 

A No, T do not. 

q So you don't know whether this one was sent 

out and you don't know whether that was send outr correct? 

A Yes. 

TEE COURT: That's why we wonder why — 

MR. RIVERS: This is the Government's Exhibit 

and this is the OFfendant’s Exhibit. He can’t say 
whether it was sent out or not. 

THF COURT: It makes no difference. 

MR. RTVFRS: He can't say whether it was sent 

out. That's the point. 

THE COURT: Stay back there and don't qet 

excited. He can't say it. I wonder why. I wonder 
why we qo into this. If you have —*s I understand ijt, 
it was admitted. 

I am not sure about that but Exhibit 53 
went out. I don't know whether that's so or not. 

Was it admitted? 

THE CLERK: It's admitted. 

THE COURT: No, no. Nox. tnat it was admitted 




25 


• into evidence, that it went out. 
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MR. RIVERS: By whom? 

MR. FPTFOMA!:: Mrs. f^rillo, I believe, your 
Honor, testified that she oreoared Exhibit 53 from 
Mr. Reminara’s dictation and that it went out. 

MR. RIVERS: I don’t think that wa3 her testi¬ 
mony. She merely said it was prepared. At any rate, 
there is no testimony from this witness as to either 
exhibit going out. 

Titr COTT n T: All riaht. 

BY MR. RIVERS: 

0 Mow, with regard to Rankamericard , Mr. Kraics, 

do you have a retail installment contract aoreement with 
the persons who use the card? 

A Yes, we do. 

o Under the terms of that aqreement, does it 

take 25 days for the person to be charged? 

A It can take that long. 

q Yes. It can take that much. 

Isn't it a specific fact that the person is 
not charqed until 25 days has elapsed with respect to one 
percent interest, one and a half oercent interest or one 

and a quarter interest? 

MR. EETEPMAN: I object, your Honor, on the 

. orounds of relevancy. 








1 

2 

3 

4 

5 

6 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1162 

8 Kraics - cross/Rivers 

MR. RIVERS: May you take it subject to 
connection? 

TIT COURT: v R g. Only subject to connection. 

Q Is that a fact or not? 

A Yes, that is correct. 

n Uow, in that period of tine, can you say of youi 

own knowledge whether or not there can be a credit criven for 
a person who do«s not want the particular item or for some 
other reason? 

Ts that an adequate lenqth of time? 

A Yes. 

MR. "T'TRR: T have no further questions. 

Thank you. 

THE COURT: All rioht. 

CROS S - EX A M I !1 ATI OK 
BY MR. PXIJCnSt 

n Mr. Kraic 3 , do I pronounce that correctly? 

A Kraics. 

0 Kraics, I'n sorry. 

There is no need, is there, for a sionature 

on a mail or nhone order, on the slip? 

A That is correct. 

0 And reqardless of what the floor limit would 

be, whether it's $15.00 or $50.00, if it was a mail or phone 

A > 
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order, there would be no need for a aignature? 
THE COURT: That'a what he said. 


Yea. 


THE COURT: Can't we proceed a little faater? 

MR. PINCUS: I'll try, your Honor. 

0 Could you tell ua the date, approximately, 

when the Foto Factory account with your bank, the Bankamerica rd 
account,was cloaed? 

A The account waa cloaed? 

Q Yea. 

A That would be sometime in April. 


Bankamericard depoaita, it waa cloaed — in 


November. 


Q But nevertheleaa, the bank kept the account 

open until approximately April 23, doea that refresh your 


recollection. 


A I believe ao. 

THE COURT: We are not talking about the credit 
card account. Are we? That account waa cloaed 

November 9, ia that riaht? 

THE WITNESS: It ia around November, I think. 

THE COURT: What? 

THE WITNESS: I think it'a the 7th, I believe. 
q How many accounts did Foto Factory have with 


n • « 

4 «. 
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your bank? 


A They had one checking account in which they 

were able to deposit both Bankamericard and the normal. 


1973? 


fact? 


That account wasn't closed until April 23 of 


T believe so. 

'74? I’m sorry. April 23, *74. Is that e. 


A I believe so. 

MR. FRIEDMAN: Which portion of the account 
is Mr. Pincus referring to now, your Honor,the 
Bankamericard deposits or the checking account. 

THE COURT: We have to be clear. That is 


right. 


Mr. Kraics, was the credit card portion of 


that account closed before April? 

THE WITNESS: Yes, it was,your Honor. 

THE COURT: Sure. 

q nut there was only one account, Mr. Eraics? 

THE COURT: That ia right. Nevertheless, a 
credit card portion of it was closed in November 7th? 

THE WITNESS: Right, I believe so. 
q But the balance 6f the account was the same 

account and it remained open until April 23 of 1974? 


A 


Yes, I believe so. 
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Q Now, when Mr. Seminars had a conversation with 

you, I believe you testifed that he produced .two lists of 
computer names which were similar to the ones in evidence, 
isn't that so? 

A Yea. 

0 And did they contain, if you know, names other 

than those which were your cardholders? 

A Not that I saw. 

Q I see. 

Did you examine them carefully? 

A I examined the Bankamericard list. 

0 You examined the Bankamericard list? 

A Yes. 

0 WHat did the other list contain, did you know? 

A I believe the other list contained Master 

Charge names. He just took a quick glance. 

Q They weren't mixed together, were they? 

A No. Two separate. 

Q Did you ever have any conversations with 

Mr. Stephen Lent? 

A Yes, I did. 

0 Was that about — 

A Excuse me. I had a conversation with Mr. lent. 

I don't know whether it was Stephen or Michael. 


0 % ' n 

W A. W* 
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q well, would you recognise that man that you 

had the conversation with sitting here In this courtroom? 

A I would recognise Mr. Seminars, who was the 


only person T saw. 

0 You only saw Mr. Seminars, no one else? 

A No. 

0 You don't know whether the other conversation w 

in a telephone conversation? 

A Yes. 

0 Youdon't know whether it was with Michael 

or Stephen Lent? 


as 


A I don't make reference to it in my notes. 

0 Now, with reference to the amounts that were 

credited to the credit card account of Poto FActory, do you 


recall the amount that was credited? 

A It would be the sum total of 995 ten times 765 

minus the discount amount that we charged them. 

0 I see. 

And would you give us a rough Idea of how much 


that would be? 

A I believe I gave that in testimony Friday. 

THE COURT* You have to talk a little louder. 

THE WITNESS: I believe that number was 

qiven in the testimony Priday. 
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Would it refresh your recollection if I said 


it was about $6500? 


That doesn’t seem like the correct amount. 

I see. 

Well, do you recall — this perhaps may refresh 


your recollection. 


Do you recall that on November 22, 1974, before 

the Grand Jury on page 13 — 

THE COURT: Now, I am going to say this: This 

has to he inconsistent. I am not going to permit 
it, unless It is inconsistent. 

MR. PINCUS: Your Honor, this is the only — 

THE COURT: You have done that before and I wilL 
not permit any more of this. 

MR. FRIEDMAN: Your Honor — 

THE COURT: If it is inconsistent you can let 

it in. If it is not it shouldn't come in. 

MR. PINCUS: Your Honor, I’m tryig to bring 
out in this on e-- 

THE COURT: Ask him. He's here. That’s why 
he's here. 

MR. PINCUS: I just want to find out what happeted 
to those funds, your Honor. 

THE COURT: All right. 
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What happened to the funds, Mr. Kraics? 

THE WITNESS: The $7,000? 

THE COURT: Yes. Whatever it was. 

THE WI77IESS: I believe they were withdrawn 
from the account, or a portion of it. 

0 A portion of it? All right. 

Do you recall how much? 

THE COURT: Mr. Pincus, we were left up in the 

air as to or.e statement that you made and we were goini 
to check it with Friday’s testimony. 

MR. FRIEDMAN: That was Mr. Rivers, your Honor, 
on November 5 or 6. 

MR. RIVERS: Your Honor, I did check this 

morning. 

THE COURT: Do you have it? 

MR. RIVERS: Yes. I checked it this morning 

and there are several references, fairly confusing. 

MR, ERIFDMAN: Your Honor, I — 

MR. RIVERS: Yea. 

THere are several references. I wouldn’t 

say it if it were not so. There is a reference on 

page 941 of the minutes that the Government has to 

a time when there was a first conversation held after 

November 2nd, which was November 6, according to the 

r* • •» 
w W 
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testloony of Mr. London, 

there is a reference On 955 again to November 
6, but then there is a reference further on which 
says November 5th was the date that the tapes were 
returned. 

So I don't really know what date it is. I eat 
that plain in the beginning. You want to see the 
references? 

THE COURT: You are talking about the nomt 
in the account, not the date he saw these — 

MR. RIVERS: The tapes, when the tapes were 
returned, yes. 

THE COURT: The tapes. 

MR. RIVERS: We have to have Mr. London back 
on the stand to clarify it. Judge. 

THE COURT* Mr. Friedman, I did get copies 
of the testimony at the beginning. 

MR. rivers* Here it is. 

THE COURT: Let's clear this up, Mr. Pincua. 

You ask him how much was in the account on what date, 
w 

MR. piwcus* All right. 

CROSS-EXAMINATION 
BY MR. PINCUS: <Cont.) 

Hew, can you tell t.s — " 

* * w * * 


0 
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In looking over — Mr. Friedman was kind 


enough to show me your testimony from the other day and 



would it refresh your recollection if I said that it was 


approximately $7200 that was in the account originally? 


Deposited from the 995 mailers. 



As a result of the chargebacks that weranade, 


were credits given to the cardholders? 


Yes, they were. 


And would credits have been given to all of the 


cardholdres who complained or returned the merchandise or 


for one reason or another didn’t take it? 


Right. That’s the way the system operates. 


So that how much would you say, if you know. 


your bank credited to these cardholders? 


Our specific bank did not credit to the card¬ 


holders. Most of the cardholders were out of the State. 


So their individual banks credited them the money and then 


charged our bank. 


All right. 


So is it a fact then that every cardholder 


got their money back? 


T don't knew. 


Did everyone get a credit? 


ThaT I do not know. We do not handle the 
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accounts for everyone, we only handle accounts for 
our own customers. 

O T see. As far as your own customers were 

concerned, everyone cot a credit? 

A T cannot testify to that. 

C '•'p]] — 

MR. FRIFOMAN: We haven’t established if 

evervone comdained, vour Honor. 

BY MR. rTNCTJF: 

n With reference to the C7200, could you tell 

us v’hat hannened to that money? 

A T believe from the statements, it shows that 

the money wars withdrawn. 

0 Ml richt. 

Now, certain peonle were given credits through 
your bank, certainof your own cardholders, is that correct? 

A Right. 

They were caused to be credited by our aqent 

who performs all the hilling. 

n Oo you know aonroximately how much of that 

was credited? 

A I would say about 3500. 

I see. 

And the balance over the 3500, do you know if 
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2 Kralcs - cross - Pincus 

in that we own your own portfolio of accounts and act,as 
they call it, a Class A hank Americard bank which issues 
cards and does all the fundings. 

We contract with an agent in hew York City 
who performs all of the operations or a good deal of the 
operations, all billing, all customer services ana every¬ 
thing for us. 

They accept all the income and all the ex¬ 
penses associated with that. 

u All right. I am -- I hate to be repetitious 

but I do want to know whether anyone of the cardholders was 
charged and not credited? 

A I cannot say if they were or if they were not. 

1'iiL COURT: That's a pretty broad question. 

You are not limiting to $9.95 or any tiling else. You 
are just making a broad statement, Mr. Pincus. 

don't you want to direct your conversation — 
your questions to $9.95 charge or everything else? 
bverything else is not involved in this case. 

MR. PlhCUii: I believe the testimony of this 
witness was regarding the $9.95 changes, was it not? 

THE COURT: I guess your questions are limitec 
to $9.95 then, aren't they? 

Q Was the $7,200 in connection with the $9.95 

r ' ' 
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• 

HR. PINCUS: But, your Honor — 


3 

THE COURT: It only is admissible if it is inconsis¬ 


4 

tent. You read it. 


5 

MR. PINCUS: There is confusion in my mind. 


6 

I'd like to clear it up. 


7 

THE COURT: No. You can't try a case by just 


8 

reading Grand Jury minutes. 


9 

BY MR. PINCUS: 


10 

G Do you remember being a3ked a question an 


11 

page 13, line 20: 

- ■ 

12 

"Guestion: Of the $6,500, how much did your 


• 

bank actually lose?" 


14 

Do you rememberthat question? 


15 

A Yes. 


16 

MR. FRIEDMAN: How about the answer? 


17 

Q And do you remember the answer: 


18 

"Approximately $3,000"? 


19 

A Yes. Since then it's been higher. 


20 

G Then the following question — 


21 

TliF- COURT: Where was that inconsistent to his 


22 

prior testimony? 


23 

MR. PINCUS: It goes on with a couple of 


24 

A 

other questions, your Honor. 


® 25 

THE COURT: That's just exactly what I object 

bo. 


f ' 
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MR. PINCUS: lie finally — 

THE CCXJRT: You can not try this case by 
simply reading Grand Jury minutes unless it is In¬ 
consistent. It just takes time. 

I'll permit this other question. Then I want 
to caution you about future witnesses. You cannot 
do it that way. 


BY MR. PINCUS: 


Q All right. To save time, on page 14, line 7, 

So, in your opinion, and based on your pro¬ 
cedures, who lost the other $3,000?" 

Do you remember that question? 

A Yes. 

Q And your answer, do you remember this answer: 

"I would assume it would be the cardholder"7 

A Yes. 

Q Do you remember that answer? 

A Yes. 

Q And the next question: 

"The respective cardholders?" 

And the answer: "Yes."? 

A Yes. 

Q Do you recall that? 

k Right. 




• i 
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Q Now, as a matter of fact, you just testified, 

did you not, that — 

MR. FRIEDMAN: Your Honor, I object. 

Your honor did not let Hr. Kraics answer the 
question today in Court, whereas he answered the 
question before the Grand Jury. 

So I don't know what is inconsistent. 

MR. PINCUS: I'm getting to that. 

MR. FRIEDMAN: Your honor, Mr. Pincus attempteu 
to ask Mr. Kraics if he had an opinion as to whether 
any cardholders ere charged who did not get a credit 
and your Honor would not let him answer that ques¬ 
tion. 

THE COURT: It was an opinion, yes. Any 
opinions — that's right. 

MR. PINCUS: Your honor, he stated here today tha 
he didn't know if anyone was not charged— was not 
credited. 

THE COURT: He didn't know one way or the 

other. 

MR. PINCUS: In his testimony he states — 

THE COURT: An opinion; assumption, yes. 

MR. FREXDMAN: Where — the word is opinion, 
your Honor. 

F ' ' 
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Kraics - cross - Pincus 

MU. Pl.lCUii: On page — 

THU COURT: li<Ss says, "I assume"? 

.lit. 1-HIT.OMAN! The question i3 "bo, ir. your 
opinion, and based or. your procedures, wj.o lose tue 
other ;3 r 000?" 

•'Answer" -- 

■A'A. raVUHU: Tour honor, • iay 1 object. 

Mu. FRlthxlAh: "1 would assume it was the card* 
holder. *’ 

THL" COURT: I strii.r all this out. 

MR. xvIVI.ru: ..ay X Cdjoct to this procedure 

Thd COURT: Tea. 

MH. RlVLRbt — of ir. Friedman standing up 
and doing this. 

Txir COURT: Tea. I agree with you l»ut 1 dis¬ 
agree with ilr. i*incus. 

MR. PlhCUii: 1 have no further — I respectfully 

except. 

Vi... COURT: opinions arc absolutely inau:nisoid{Lc» 
unless chcy are opinions of an expert. 

Mil. ri.iCuo: X foci, your honor, that it 
hears upon credibility. 

THE COURT: I have* ruled, Mr. Pincu3. 


25 


MR. Pl.icJbt I respectfully except 
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8 Krtica - cross - Rivers 

No further questions, your Honor. 

THE COURT: Yes. We had you up here before. 
Nr. Rivers. 

MR. RIVERS: I know. I just want to ask one 
question. Judge. 

THE COURT: Go back further, if you don't 

mind. 

MR. RIVERS: I — I'll give him room. I want 
to find the exhibit here. 

THE COURT: All right. 

CROSS-EXAMINATION 
DY MR. RIVERS (Cont'd): 

q Mr. Kraics, with regard to Exhibit 53, is 

this your typing or typing in your office? 

A No, it is not. 

Q With regard to Exhibit I, is that your typin 

or typing from your office? 

A Yes. Looks like. 

Q Looks like your typing from your office? 

A Yes. 

MR. RIVERS: May I have these two marked for 
identification? 

THE COURT: They're in evidence. 

MR. RIVERS: No. Two different ones. 

r r •"* 

W w 
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Kralcs - cross - Rivers 


XliE CLLUK: Defendants' Lxhibit K r letter 
dated Woverher 12, 1973. 

(do narked.) 

COUR'i': Copy of a letter, 1 guess? 

Tiin CLERK: Excuse ne. 

Viir. COURT: Copy of a letter or actual — 
all right. 

i'uT. CLLR-v: A copy, defendants' dxuixiit u, 

copy of undated letter marked for identification. 


(do marked.) 


DY MR. RIVLId>: 


« Dow, I show you Defendants' exhibit K and 
Defendants' .exhibit L and ask you whether either one was 
typed from your office? 


ho, sir. I don't believe i/e have the 


style of type. 

- Jow, witli regard to Defendants' Exhibit K, 

is it the same thing as Defendants' exhibit — that is, 
doe3 it contain the sai.te content that you identifieu as 
typing from your office. Defendants' exhibit I? 

A Yes, the content is tae same. 

C Ana with regard to Defendants' exhibit u, does 

it contain the saute thing as the Defendants' — the prosecu¬ 
tor’s Exhibit 53? 
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10 Kraics - cross - Rivers 

THE COURT* 53, you say? 

MR. RIVERS: 53. 

THE CLERK s 53, yes. 

MR. RIVERS: Form letter. Judge. 

TI1E WITNESS: Yes, in general, it is. In 

t 

each one though, there are — juat one difference 
here, which — 

BY MR. RIVERS: 

% 

U Where the addressograph area is, as to which 

side of the paper it is on? 

A Right. Two words, Foto F-a-c-o. On the 

top of which is not on the one given here. And on this 
letter, Mr. Lent — that I spoke to — I don't have his firs' 
name — 

Q The exhibit is in. It doesn't make any dif¬ 

ference. I'm asking you with regard to the content. Is it 

the same? 

In other words, you have a word off here and 
here; is that right? The same? 

A Right. 

Q These are form letters which are not made in 

your office; is that right, the two exhibits? 


A 


Yes. 

MR. RIVERS: I offer them in evidence 
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U Kraics - cross - Rivers 

MR. FRIEDMAN: Your honor, I object. he 
testified that he didn't prepare those. 

THE COURT: You get up. Tell ir.e what you are 
talking about. 

MR. FRIEDM7uJ: I'm sorry. I'u like to see 
them first, if I could. 

THE COURT: All right. 

MR. FRIEDMAN: Your honor, may I conuuct a 
very brief voir dire? 

THE COURT: Go ahead. 

VOIR DIRL EXAMINATION 
iiY MR. FRIEDMAN: 

<1 Defendants' Exhibit L, to the best of your 

knowledge, did your office prepare that? 

A No, we did not. 

0 Defendants' llxhioit K, to the nest of your 

knowledge, did your office prepare that? 

A No. Our office did not prepare it. 

Q Have you ever seen Defendants’ Exhibit L, — 

K or L before today? 

A No, I have not. The only similar one I have 

seen is Government's Exhibit 953, which I — 

MR. FRIEDMAN: I object, your honor on the 
grounds of — that he hasn't seen these before. Therl 
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is no connection. 

MR. RIVERS* Your Honor, may I be heard? 

These exhibits are the exact content — 

THE COURT: It makes no difference. 

MR. RIVERS: — of what is in evidence. 

THE COURT: No, they are not admitted in evi¬ 
dence . 

Next case. 

Of course, you can't bring those in evidence 
under the circumstances. His bank had nothing at 
i.11 to do with them. 

MR. RIVERS: He did not say that. 

THE COURT: Next? 

MR. RIVERS: Your Honor, may I be heard 
with regard'to this? 

?HE COURT: He said they had the same content. 

MR. RIVERSp And it was one he — 

THE COURT: I have ruled,Mr. Rivers. You 
understand my rulings. 

MR. RIVERS: Exception. No, I don't. 

THE COURT: Well, whether you do or not, that's 
it. Next? 

(Continued on next page.) 
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Krmlcs - redirect 


REDIRECT EXAMINATION 


BY MK. FRIEDMAN: 


Q Mr. Kraics, you testified that National Bank 

of North America has a floor limit for Bank Aoericard 
retail sales. 

Would you please tell us what that is? 

A That is $50. 

Q What is the general floor limit for mail 

orders and phone orders? 

A It was $15. 

MR. RIVERS: I object. 

THE COURT: He's already said that sometime ag< 

MR. RIVERS: It has been asked and answered 


again. 


THE COURT: $50. 

MR. RIVERS: Improper redirect. 


BY MR. FRIEDMAN: 

Q Mr. Kraics — 

THE COURT: Stick to — 

Q — was Foto Factory Ltd., authorised under the 

terms of their contract with you to deposit mail and phone 
orders with your bank? 

A No, they w« .e not. 

MR. RIVERS: Objection, I object to that. 








£’ 
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Krales - redirect 
It attempts to deviate from — 

THE COURT: Wait a minute. Just object. 

Read the question again. What was the question? 
(question read.) 

MR. RIVERS: May I state my objection? 

THE COURT: Yes. 

MR. RIVERS: With regard to Exhibit G7, he's 
already answered and in fact the Court has reviewed it. 
THE COURT: 67? 

MR. RIVERS: The contract. 

THE CLERK: Yes. 

THE COURT: Yes. 

MR. RIVERS: And reviewed it and found nothing 
in it with regard to mail orders. Now he's attempting 
to — 

MR. FRIEDMAN: Floor limits, your Honor. 

THE COURT: What? What did you say? 

MR. FRIEDMAN: Your Honor — 

MR. RIVERS: May I be heard? 

Again he's interrupting. I am not finished. 

THE COURT: I know you are not finished and 
you know I want to find out what your question is. 

MR. FRIEDMAN: I'm sorry, Mr. Rivers. 

THE COURT: We are going to conduct this trial 

* 
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in an orderly way. We will not have yelling and 
interruption. 

Go ahead, Mr. Rivers. 

MR. RIVERS: I think the beginning of my cross- 
examination of this witness, I asked him a question 
about a contract, the floor limits, mail orders, 
non-mail orders and the Court — 

THE COURT: There were no figures in that con¬ 
tract. I recall that very vividly. 

All right. 

MR. RIVERS: The Court read the contract over. 

THE COURT: Yes. 

MR. RIVERS: And found nothing which had 
to do — 

THE COURT: That’s right. 

On the other hand, this man is familiar with 
the books and records of the bank and he had relation¬ 
ships with; this customer and it is very unusual 
that an employer, an officer of the bank, can't teatil 
from examination of these records what a floor limit 
was. 

I would think we couldn't conduct a real trial 
without that. 

MR. RIVERS: I am not objecting to that. 

/ ' " 

as' 


/ 






16 


Kraics - redirect 


1188 


HR. FRIEDMAN: Your Honor, I — 

HR. RIVERS: What I an objecting to, however, 
ie the reference in Mr. Fridman's question of by the 
terms of the contract. 

THE COURT: That objection -- well -- 

MR. RIVERS: When the contract speaks for it¬ 
self. 

THE COURT: The — that's right. Isn't that 
right, Mr. Priedoan. 

MR. FRIEDMAN: Yes, your Honor. 

For the record, your Honor, I believe that 
Mr. Kraics testified generally about what the floor 
limits were for retail and for phone orders on cross- 
examination and he was never asked for Foto Factory 
Ltd. was authorized to deposit mail and phone orders. 

That's what I'm trying to ask him now. 

THE COURT: He can ask that question, most de¬ 
finitely. 

MR. RIVERS: By the terms of the contract, youx 

Honor? 

THE COURT: The terms of the contract — but 
the terms, the relationship between the parties, 
do you know, Mr. Kraics? 

J * ■* 

THE WITNESS: What? - 


THE COURT: The answer to the question that 
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Mr. Friedman — 


TliE WITNESS: For mail order? 

THE COURT: Yes, the question — 

THE WITNESS: , it is $15. 

THE COURT: lie didn't ask — 

BY MR. FRIEDMAN: 

q The last question I asked, was Foto Factory 

Ltd., authorized, with your bank, and by your bank, to de¬ 
posit mila and phone orders? 

A No, they were not. 

THE COURT: All right. You don't find anythinc 

in the contract to that effect, do you? 

T1IE WITNESS: No. 

TI1F. COURT: How do you know they weren't 

authorized? Just tell the Jury. 

THE WITNESS: Okay. To have a mail order con¬ 
tract, we have an addendum which just amends the 
sections of the contract, to let the individual mer¬ 
chant submit drafts that don’t have c«tomers* signa¬ 
tures on them. 

THE COURT: In other words, that's not the 
full contract between you and Foto Factory Ltd.? 

THE WITNESS: Ho. In Exhibit — that is the 


full contract. 


A • * 










Ik 
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MR. RIVERS I He' • testifying fron scans thing not 
in svidsncs. 

THE COURT: Well, that's right. 

Do you have such an addendum and is that the 
same type of — he can certainly testify whether that 
is the same type of addeodunwhich was used in his 
relationship with Foto Factor Ltd. for mail contracts. 

THE WITNESS: Okay. This was — this was not 
used by Foto Factory. They did not have this contract 
with us. 

THE COURT: There you are. 

BT MR. FRIEDMAN: 


q Was that addendum in existence when Foto Factory 

entered into their contract with your company? 

MR. RIVERS: I'm going to object to that. 

THE WITNESS: The form letter — 

MR. RIVERS: If he did not have it, then 
it wasn't in existence. 

THE COURT: I don't understand. That's very 
easy. If he didn't have it, then there is no authoritjy 
Is that what you are saying? 

THE WITNESS: Correct. 

THE COURT: Very easy. 

q Now, Mi. Krsics, will you please explain to 

>• - 
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Kraics - redirect 


the members of the Jury the practice that was in existence 
with your bank at the time tnat Foto Factory Ltd., siyned 

their contract August 28, 1973? 

MR. RIVERS: I object to the practice that 


was in — 


THE COURT: About what? 

MR. FRIEDMAN: Regarding signing a contract 
with the merchant who was going to be conducting 
mail and phone order business. 

MR. RIVERS: Objection, your Honor. 

THE COURT: What do you mean? What was — I 
think what is relevant is what was the practice with 
respect between — with respect to Foto Factory Ltd., 
and this bank. That's what is relevant. 

Can you testify to that, Mr. Kraics? 

THE WITNESS: What was in existence was a re¬ 
tail agreement. 

THE COURT: You had a retail agreement with — 

THE WITNESS: Covering the — two of their 

retail outlet stores. 

TiiE COURT: Foto Factory? 

THE WITNESS: For Foto Factory, not covering 
mail order. 

THE COURT: You had no agreement covering mail 
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22 Kraica - radiiact 

• 

2 

you had with than? 


3 

THE WITNESS: In Bank Amaricard, yea. 


4 

THE COURT: All right. 


5 

BY MR. FRIEDMAN: 


6 

Q Undar the — 


7 

THE COURT: That's called a retail contract? 


8 

THE WITNESS: Right, or merchant agreement ia 


9 

our terminology. 


10 

THE COURT: Merchant agreement. 


11 

All right. 


12 

Q Under the terms of the merchant agreement, was 

• 

13 

Foto Factory Ltd. required to have the cardholder present the 


14 

card before they could write up a Bank Amaricard charge slip? 


15 

A Yea, they were. 


16 

MR. RIVERS: Objection. 


17 

THE COURT: I'll permit that. Of course. I'll 


18 

permit that because Mr. Pincus brought out same evident 


19 

that said, from this witness, to the effect that when 


20 

you have mail card charges you do nothave to have the 


21 

customer sign it. 


22 

I think he brought that out. I am not going to 


23 

l#t that say without testimony as to whether that is 

• 

24 

the fact in this case. 


25 

t ’ " 


fols. 

(Continued on next page.) 
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REDIRECT EXAMINATION 
BY MR. FRIEDMAN: (Cont'd.) 

Q Now, Mr. Kraics, whan a Barchant enters Into a 

phone and mall order agreement with your bank or Bank 
Americard, ia there any requirement with reapect to when the 
merchant can depoait the charge alipa baaed on a mail or phone 
order? 


A Right. The addendum to the contract would 

state that between 15 and 30 daya after the items are shipped 
out, would they depoait the individual drifts with our bank, 
tc prevent billing in advance. 

Q Are you saying then that with a mail or phone 

order, under your mail and phone order contract, that the 
merchant must wait at least 15 daya before the merchant 
deposits the charge slip with your bank? 

A Yes. 

Q Fifteen days from the date of the sending — 

sending out of the merchandise? 

A Right. The contract reads, at least — 

MR. FRIEDMAN: I'd like to offer the — 

C You can't read from that yet. I'm sorry, Mr. 

Kraics. It's not in evidence. 

MR. FRIEDMAN: I'd like to offer Government's 
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Exhibit 68 in evidence. 

MR. PINCUS: Objection, your Honor. It’s not 
a part of a contract in this particular case by this 

witness's own statements. 

THE COURT: Ae I understand it, there have 
been deposits of mail order charges to your bank? 


THE WITNESS: Yes. 

THE COURT: Therefore, I will permit it. 

MR. PINCUS: Exception. 

MR. RIVERS: May I have a voir dire? 

THE COURT: Yes, — 

THE CLERK: Government's — 

MR. RIVERS: May I have a voir dire? 

THE COURT: Yes, indeed. Yes. 

VOIR DIRE EXAMINATION 
BY MR. RIVERS: 

q Mr. Kraics, with regard to Government's Exhibit 

68, was this part of a contract between yourself and Poto 

No, it was not. 

Do you know when it was made up? 

The form itself was made up, I think, around 

•71. 


Factory Ltd.? 
A 
Q 

A 


Q 


But you 


don’t know that to be a fact, do you? 
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Is the fora original? 

A Well, the fora in that specific content was, 

I think, in '71. 

Q You think in '71. 

A But it was when we first started. In *69 

there was always a mail order contract. 

Q You don't know about this particular form, is 

that right? Do you know about this form, Mr. Kraics? 

A When that particular fora was — 

Q Do you know? 

A No, not the particular form. 

Q With regard to the form itself, is it not some 

printed words on a letterhead? 

A Any writing is printed word on a letterhead. 

Q But is this — I am not talking about any 

writing — I am talking about this piece of paper. 

A Yes, that is. 

Q Printed words on a letterhead from your bank? 

A Yes. 

Q Does it say anyth*ng on it about a contract, 

is the heading at least the contract? 

A No, it's headed Addendum to a Contract. On 

the second page — 

Q Is there any place here for it to be signed? 

/> ' ‘ 
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5 Kraics-redirect 

A Yes. That's the substance of the addendum, 

the second page just has the listing of both — where the 
bank can sign and the individual merchant. 

Q The signature page is merely a signature page? 

A Yes. 

THE COURT: Where is the second page? 

C* Where is the second page, Mr. Kraics? 

A I don't have one with me. 1 can produce one. 

THE COURT: You'd better wait until you produce 

one. 

MR. FRIEDMAN: Okay. 

Q Mr. Kraics, does your bank have a requirement 

with mail and phone order charges that the merchant wait at 
least 15 days from the time that the item is sent out to 
deposit the charge with your bank? 

A Yes. 

Q What is the purpose for that requirement? 

MR. RIVERS: I'm going to object. 

A To prevent billing in advance. 

THE COURT: I think we're going far afield. 

But I want to make — want to find out from this 
witness just what the relationship was between — was 
it National Bank of North America? 

’ ' 


THE WITNESS: Yes 
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THE COURT: And Foto Factory Limited. Now, 
you have introduced into evidence a contract. I think 
that was Exhibit 67? 

THE CLERK: 67? 

MR. FRIEDMAN: Yes. 

THE COURT: All riqht. Now, that contract 
doesn't mention any floor limit, does it? 

A No, it does not. 

THE COURT: And is that the contract that 
covers mail orders? 

THE WITNESS: No, it Ls not. 

THE COURT: And that ~ from that contract, 
from your practice, you are saying, are you not, that 
the Factory — that Foto Factory Ltd. had no mail 
order arrangements with the bank at all? 

THE WITNESS: That's correct. 

THE COURT: Were not authorized to deposit any 
mail order charges to cardholders? 

THE WITNESS: Yes, that's correct. 


THE COURT: That's all. 


BY MR. FRIEDMAN: 


Q You've testified that Foto Factory Ltd. on 
October 18, 1973 deposited with your bank a gross of over 
$7,600 in mail order charges, is that correct? 


r ■ ' 
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A Yes, that's correct. 

Q And they would be for the $9.95? 

A Yes, they were. 

Q And of the $7,600, they were off your 4-1/2 

per cent fee, credited $7,200, is that correct? 

A Yes, that's correct. 

Q And how nuch money did your bank freeze when 

they — on the account on November 7, 1973? 

A I think it was approximately $700. 

THE COURT: You have to 3peak up. You have 

$700, you say? 

THE WITNESS: Right. I believe it was $700. 

Q Now, you've testified that there is a mail 

order agreement, that Foto Factory Ltd. did not have one 
but nonetheless, they were able to deposit these charges, is 
that correct? On October ICth? 

A Yes, they were. 

Q And could you please explain how that took plac 

how they were able to do that if the agreement required that 
they only have retail charges deposited? 

A In our operations area, it would be difficult 

to screen every charge coming through, as to whether the 
merchant does have a contract for mail order, for a number of 
other things or for retail. Each deposit cannot be verified 

A a 


•( 
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or checked back. 

Q Do you know approximately how many deposits 

take place at your bank each day with merchants on Bank 
Americard system? 

A I'd say between two and 3,000 deposits. 

THE COURT: You have to speak louder really 
because I don't hear you. 

THE WITNESS: Between two and 3,000 deposits. 
MR. PINCUS: I object, your Honor, it's 
immaterial. 

THE COURT: I'll permit it. 

MR. FRIEDMAN: T have nc further questions of 
Mr. Kraics. 

THE COURT: All right. Any further questions? 
Please step down, Mr. Kraics. 

Now, are you going to offer anything on this 
mail order contract? If so, you had better have this 
other sheet. 

MR. PRIEDMAN: The government calls Frances 
Nieman. While we are waiting for Mrs. Niema.n, the 
question has been raised what was Mr. London's testi¬ 
mony regarding the date that he delivered the two 
computer lists and I would ask that at Page 931 of 
his testimony, that — 
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THE COURT: I don't have it. All right. 

MR. FRIEDMAN: Lines 16 and 17 and read it to 
the members of the jury. 

MR. RIVERS: If we'll do that I ask that 949 
Lines 15 to 19 also be read. 

MR. FRIEDMAN: I have no objections. 

MR. RIVERS: And 943, Lines 6 to 17, Pije 955, 
Line 18. 

THE COURT: Oh no. We are not going to retry 
Mr. London's testimony or rehear it. Let me see your 
first page. What was the issue involved? November 
5th? Is that all there is to it? If there is any¬ 
thing else to it, I am not going into it. As a matter 
of fact, I think we established, did we not, this was 
November the 5th, that he made the deliveries. 

MR. FRIEDMAN: That was Mr. Kraic's, your Honor 
I believe that was also Mr. London's testimony. 

THE COURT: And also my notes show November the 

5 th. 

MR. RIVERS: I have a couple of notes that say 
November 6th. 

THE COURT: All our notes show November 5th 
but yours — 

MR. RIVERS: No. I have a note that says 

/ ' ' 


November 6th also and ask the Court to — 
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THE COURT: You mean, November 5th also? 

6tn? MR. RIVERS: November 5th and November 6th. 

THE COURT: What's November 6th? 

MR. RIVERS: 911. Lines 15 to 19. 

THE COURT: Line 41. Wait a minute. What 

line? 

MR. RIVERS: 15 to 19. 

THE COURT: You see, that's not a question of 
delivery. That's a question of talking, isn't it? 

MR. RIVERS: The first time he spoke to him. 
And did work for him. 

THE COURT: After. 

MR. RIVERS: After he did the work. 

THE COURT: When is the first time you talked 
to somebody about the preparation. 

MR. RIVERS: November 6th. 

THE COURT: It was October 17th. After it was 
prepared on November the 6th. But that doesn't mean 
it was not delivered before because he says, "Is it 
correct these new lists —", he says— "Oh, yes, I 
think there is a distinction between the tvro." If 
you want that read, too, we'll permit it but that's 
all. We are not going any more than 941 and 951? A1 
right. Let's have it. You read — what do you want 
to read first, gentleman, 41, in order? 

f ’ > 
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MR. FRIEDMAN: Why don't we take the first 
page number, okay, Mr. Rivers. I don't know which one 
ia first. 

THE COURT: All right. Take it. Are we wait¬ 
ing form some — 

THE CLERK: A witness, your Honor. Mrs. 

Nieman. 

MR. FRIEDMAN: Mr. Rivers wanted read Page 
941, Lines 15. 

THE COURT: This is Mr. London? 

MR. FRIEDMAN: Yes. 

THE COURT: He — you had better review this 
to the jury. As I understand it, he was the owner of 
the 

MR. FRIEDMAN: Computer company called Binary 

• » 

Control. 

THE COURT: Binary Control. He was the owner 
and he tertified. 

MR. FRIEDMAN: Mr. Rivers wanted the following 

read. 

THE COURT: When was that testimony? 

MR. FRIEDMAN: The testimony was on July 2, 
1975, last Wednesday. 

THE COURT: All right. Go ahead. 

MR. FRIEDMAN: The question by Mr. Friedman: 

/' > 

* mf 
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Question: When was the first time that you 

talked to somebody about the preparation of that list? 

"Answer: October 17th." 

THE COURT: A little louder, ’lr. Friedman. 

MR. FRIEDMAN: "Answer: October 17th. 
"Question: I mean, a^ter it was prepared? 

"Answer: o n November 6th. Within a day or two 
I would like to have read to the jury Page 051, 
Lines 16, 17 and IS. When were the two lists that 
you prepared for November 1, l?73 delivered to Foto 
Factory Ltd.? 

"Answer: November the 5th." 

THE COURT: A] 1 right. ’low, let’s have the 


otiier witness. 


FRANCES 


i I E M A ?j , called as a witness. 


having been first duly sworn by the Clerk of the 
Couir, testified as follows: 

THE COURT: M i e m a n ? 

ThR WITNESS: Yes. 


THE COURT: Is it Miss or Mrs. 


THE WITNESS: Mrs. 


THE COURT: Miss? All right. Mow relax. 

Just -- all right. You want — don't have any fears, 
Miss Hieman. 


25 
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DIRECT EXAMINATION 
BY MR. FRIEDMAN: 

Q Miss Nieman, are you an employee of Foto 


Factory Ltd-7 


A Yes, sir. 

THE COURT: I am afraid we have to lift up 
the microphone. 

THE CLERK: Your Honor, I can't turn it up any 
more. It will have terrible reverberation. 

THE COURT: All right. 

Q Mrs. Nieman, are you a former employee of Foto 

Factory Ltd.? 


A Yes, sir. 

Q When did you first start working there? 

A July 17, 1972. 


Q And — 

THE COURT: 1973? 

MR. FRIEDMAN: 1972. 
A 1972. 


THE COURT: 1972. 

Q When you first started working for Foto Factory 

Ltd., were there offices in Westbury? 

A Yes, there were. 


Q And 




V 
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THE COURT: Was it a bicycle company? 
THE WITNESS: Pardon? 

THE COURT: Was it a bicycle company? 
THE WITNESS: We sold bicycles also. 
THE COURT: You sold bicycles,also? 
THE WITNESS: Yes, sir. 


THE COURT: All right. 


BY MR. PRIEDMAN: 


Now, did there come a time when Poto Pactory 


Ltd. moved to Rockville Center? 
A Yes, sir. 


Were you working for them at Rockville Center? 
Yes, sir. 

And do you recall when Poto Pactory Ltd. moved 


to Rockville Center? 


A Yes. April 13, 1973. 

Q And what were your duties in April of 1973 

when Poto Pactory moved to Rockville Center? 

A I was a full charge bookkeeper. 

THE COURT: Can you hear? All right. 

Q And in April of 1973, who did you answerto, 

who were your superiors? 

A There were four superiors. There were Michael 

Lent, Stephen Lent, Dominick Seminars, Nicholas Mascara. 

A ' •* 





1 
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fls. 


2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Wow, did there cone a tine when you no longer 

answered to all four of these people? 

A Yes, sir. 

Q Approximately when did that take place? 

A In September. 

Q In September of 1973? 

A Yes, sir. 

Q Was it more towards the end of September? 

A No. In the middle, September 16th, '73. 

Q Do you remember that as being the date? 

A 16th, 17th, yes. 

Q Of September 1973? 

A Yes, sir. 

Q Whom did you start answering to on Septmeber 

16th or 17th of 1973? 

A Dominick Seminara and Stephen Lent. 

q And did anybody infom you that you would no 

longer be answering to Mr. Mascara or Mr. Michael Lent? 

A Yes, sir. 

Q Who informed you? 

A Dominick Seminara. 

Q What did he tell you? 

A He told me that the company has split, that 

upstairs is going to be mail order where we receive all the 
mail order and downstairs would be strictly processing. 

/ ' • 


« t 
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THE COURT: Would bo what? 


3 

THE WITNESS: Strictly processing. 


4 i 

THE COURT: I 800. 


5 

q And you wore working upstairs? 


6 

A Tea sir. 


7 

Q Would you please describe the activities that 


' 8 

took place upstairs on September 16, 1973, generally? 


9 

A They were doing nail orders. First,they 


10 

would take all the money from the mail orders, process the 


n 

orders and send out the film. 


12 

q Now, did Mr. Stephen Lent and Mr. Dominick 



Seminara have an office upstairs? 

V 


14 

A Yes. 


15 

q Did they have separate offices? 


16 

A No. 


17 

Q They shared the sas» office? 


18 

A Yes. 


19 

q And at about the time that you were informed 


20 

y Mr. Seminara that you would not be no longer answering 


21 

to Mr. Mascara, but you would only h answering to 


22 

Mr. Seminars and Mr. Stephen Imnt, on or about that time 


23 

were certain employees laid off? 


24 

A Yes sir. 


• 

q Do you know how many employees were laid off? 



/»• •* 



w 







1211 









1212 


Nieman-di rect 

We had Z think two or three Watt linos. I an not sure how 
many we had. 

THE COURT} This is before Septerab er 15? 

THE WITNESS: Oh, yes. 

Q Now, with respect to your duties after 

September 15, 1973, when „ou began to answer to Mr. Seminars 
and Mr. Stephen Lent, would you please explain what your 
duties were? 

A Same. Full charge bookkeeping. 

Q Now, September of 1973, were you familiar 

with credit card accounts that Foto Factory Limited had? 

A Yes sir. 

Q Where did they have the Bank Americard credit 

card account? Do you recall? 

A We had two of them. 

0 Where were they? 

A National Bank of North America and the Chase 

Manhattan Bank. 

Q How about with respect to Master Charge? 

What banks were they at? 

A We had two of them. We had one in the 

Franklin National Bank and we had one in he First National 
City Bank. 

Q Back in September of 1973, were you aware of 

• y* ■' 









1213 


I 


1 

2 

3 

4 I 

5 

6 i 

7 

8 

9 I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Nieman-direct 

any requiresmnts that wars placed on the Master Charer 
account with the Franklin National Bank? 

A If they were over $10, they had to be called 

in for an authorisation number. 

q I am talking about the Franklin National now. 

Were there any other requirements that the Franklin National 
Bank put on the accounts? Not the First National — 

A I am thinking of the wrong bank. I am sorry. 

Q Well, did you — 

A Franklin National Bank. 

Q I'd like to go back for a moment. 

Now, with respect to the Franklin National 
Bank, were you aware in September of 1973 of any requirement 
that they had put on your Master Charge accounts? 

A Yes. 

Q What requirements? 

A They had to be imprinted cards. We had to 

have the customer card and the customer's signature on the 
hard copy, the bank copy. We weren't allowed to deposit 
any mail orders or phone orders. 

Q Are you familiar with what a floor . -ait is? 


THE COURT t What? 
0 Floor limit. 

A Yes sir. 
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Q Now, in September of 1973, were you aware of 

what the floor limit was for mail order* with any of the 
banks? 

A Only the one. 

Q What bank waa that? 

A First National City Bank. 

Q What wa* the floor limit with respect to mail 

and phone numbers as you knew it in September of 1973? 

A $10. 

Q Did there come a time when you learned of a 

2.99 introductory offer? 

A Yes sir. 

G Who informed you of that? 

A Dominick Seminara. 

Q Do you recall the approximate date you firs! 

learned of this 2.99 introductory offer? 

A Approximately when, sir? 

Q Yes. 

A It had to be around the — well, it had to 

be the following week after the 15th. During that week, 
about the 16th, 17th. 

q Was it — were you informed of it shortly 

after Mr. Seminara informed you that you would now be 
answering to — only answering to him and Mr. Stephen Lent? 

/ * ' 
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slip and deposit slip. 

Q Did Mr. Seminars ever tell you how people 

were ordering this 2.99 introductory offer that they were 
being charged for? 

A No sir. 

Q Did there come a time when you learned about 

a 9.95 introductory offer? 

A Yes sir. 

Q By the way, how long did the 2.99 deposits go 

on for? Do you recall how long you did those? 

A Only for a couple of days. 

Q When did you learn about the 9.95 introductory 

offer? 

A In September, sir. 

Q Who informed you? 

A Dominick Seminara. 

Q Was it right after the 2.99 deposits stopped? 

A Yes sir. 

Q Did Mr. Seminars inform you about the 9.95 

introductory offer? 

A He said that it was a new offer and it's up 

to 9.95. 

Q What instructions if any did he give you? 

A It would be the same for the 2.99 deposit. In 

/» ' 
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batches of 100. 

q Who did you receive the hard copies of the 

charge slips from? 

A I usually received them from Terry. 

q Terry? 

A Terry Variello. 

q Did you ever see people preparing 

THE COURT: Wait a minute. There is some 
noise going on. It's like paper rattling. It might 
be a little difficult for the jury to hear. I'm 

sure it will stop. 

All right, proceed. 

0 Did you ever see these charge slips, the 

individual charge slips for the 9.95 introductory offer 

being prepared? 

A Yes. 

q Who did you see prepare — 

A Toni Epstein. 

THE COURT: You will have to speak a little 

louder. 

THE WITNESS: I am sorry. Toni Epstein. 
q Is she now Toni Variello? 

A I guess so. I don't know her married name. 


sir. 


9 
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Q Who els* did you see? 

A Terry Grillo, Ellen Kenneally and Joyce Quinn. 

THE COURT: What were they all doing? 

THE WITNESS: They were preparing the — they 
were typing out the 2.99 mail iitroductory offers. 

THE COURT: 2.99? I thought — 

THE WITNESS: The 9.95. Excuse me. 

THE COURT: They were typing out the 9.95 
mail order, hard — 

THE WITNESS: Hard copies. 

THE COURT: Yes. 

Q When you were observing them typing out these 

9.95 charge slips, did you observe any computer lists on 
the table that they were working from? 

A No sir. 

Q Did you observe any documents on the table that 

they were working from when they were preparing the 9.95 
charges? 

A Yes. 

Q What charges were those? 

A Previous sales slips. Merchants copies. 

THE COURT: That means over-the-counter when 
you say the merchant's copy? On the Master Charge 
and the Bank Americard there are three copies. 
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THE WITNESS: The merchant's copy. 

THF COUPT: You mean from a prior sale? 

THE WITNESS: Yes sir. 

THE COURT: All right. 

Q Please look at Government's Exhibit 8 in 

evidence, the Master Charge sales slip form. YJould you 
please indicate the portion that you would receive from 
the 9.95? 

A 1 received a hard copy, back copy. 

O I see. Would you olease indicate which copy 

you saw the employees using to prepare the 9.95 charges? 

A They were using the — which copies they were 

using to type from? 

0 Yes. Regarding the previous sales. 

A They were using this one here, the yellow 

one, the merchant's copy. 

Q I see. And will you please step down, 

Mrs. Nieman. I would like you to look at some documents. 

Did you ever see anv of the employees using 
any of these computer lists. Government's Exhibit 65 in 
evidence? 

A No sir. 

0 How about Defendant's Exhibit E in evidence? 

A I never saw any of these. 




1220 


11 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Nieman-direct 

THE COURT: I assume you are saying, "No." 

THE WITNESS: No, I haven't seen any of these, 

sir. 

MR. RIVERS: The answer is that she has never 
seen any of them. 

MR. FRIEDMAN: I would like the record to show 


that I am — 


MR. RIVERS: I can't hear her. 

THE COURT: I can't hear either. 

MR. FRIEDMAN: I would like it on the record thJi 
she looked at each one of these exhibits, and I want 
to know whether she sat# any of them before the 9.95 
charges were being prepared. 

THE COURT: All right, that's a good question. 

MR. RIVERS: But she said she has never seen 


t 


any of these before. 


THE COURT: Yes. 

MR. FRIEDMAN: But I would like the record 
to indicate which ones she's been shewn. 


THE COURT: All right. 

Q You already testified that you have never 

sewn Government Exhibit 65 before? 

A No. 

Q And Defendant's Exhibit F? 

d ' ;■* 
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John Maloney was one of then. He would deposit 


then and — 


THE COURT: You will have to apeak up. 

THE WITNESS: John Maloney. 

THE COURT: Who else? 

THE WITNESS: Fred Schroeder. 

Q Do you recall the first date that you prepared 

the 9.95 charge deposits? 

A Yes sir. 

0 What date was that? 

A 21st of Septenber, sir. 

Q 1973? 

A Yes sir. 

0 What was the last date that you prepared the 

9.95 charge deposits? 

A October 17th. 

THE COURT: Septenber 11 What is that? 

THE WITNESS: Septenber 21st. 

THE COURT: And the last date was October 17th? 
THE WITNESS: Yes sir. 

Q 1973? 

A 1973. 

Q And did you receive the hard copies each 

working day between Septenber 21st and October 17th, 1973? 
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A Yes sir. 

0 Did you prepare deposit slips and summary slips 

each day between September 21, 1973 and October 17, 1973? 

A Yes sir. 

THE COURT: Each day? 

THE WITNESS: Yes sir. 

0 How many days a week did you work? 

A Five days. 


(Continued next page) 






1224 


Nieman-direct 

q Monday through Friday? 

A Tea air. 

THE COURT: I wonder if the jury wanta a 
recess. If not, we will continue. 

Very well. All right. 

q By the way, Mrs. Nieman, when you would 

prepare the auanaary and deposit slips and the tapes that 
contained the hard copies , would you put them all into an 

envelope or package? 

A Yea, I would, air. 

Q Would you please describe the envelope and 

package that you would put them into generally. 

A Master Charge was sort of a — like a pouch. 

It was a — like a plastic pouch. 

q A plastic see-through pouch? 

A Yes, a see-through. It had a little lock on 

it. You could open and close it. 

And on Bank Americard, it was like an envelope 

where the suvnary was — you know, the deposit suamary was 
on top of the envelope. And I would seal that. 

0 Now, I would like you to look at some 

documents where you are seated, Mrs. Nieman. Would you 
please look at — first at Government Exhibit 56 in 
evidence. These are the Master Charge summary slips, ^ 








1 


Nieman-direct 1225 

• 

2 

First National City Bank. 


3 


THE COURT: What number? 


4 


MR. FRIEDMAN: 56, your Honor. 


5 

0 

By the way, did you have a chance to look at 


6 

those exhibits earlier today in mry office? 


7 

A 

Yes sir. 


8 

Q 

Are you able to identify all of those summary 


9 

slips? 



10 

A 

Yes sir. 


11 

n 

Are those summary slips that you prepared and 


12 

qave to somebody to deposit in the First National City Bank 

• 

13 I 

for the 9.95 

offer? 


14 

A 

Yes. 


15 

0 

Did you prepare each and every one of those? 


16 

A 

All except for one. 


17 

0 

All except for one? 


18 

A 

Yes. 


19 

Q 

What is the date of the one that you didn't 


20 

prepare? 



21 

A 

10/12/73. 


22 

Q 

Do you know who prepared that one? 


23 

A 

Yes. 


24 

Q 

Who was that? 

• 

25 

A 

Donna. 




F * 
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A Tu sir. 

Q I now ask you to look at Govemnant Exhibit 70 

in evidence. There are eight a unary slips, Xerox copies 

in evidence, or microfilm copies already in evidence. Can 
you identify those? 

A Tes sir. 

Q What are those? 

A These are Bank Aaericard summary slips for 

the National Bank of North America. 

Q Did you prepare them? 

A Tes sir. 

Q At whose instruction? 

A Deed nick Seminars. 

Q On what date? 

A I don't know. 

Q - Could you look at the suaaaiy slip and see if 
the date appears on it to refresh your memory? 

A 10/17. 

Q October 17. Would that be the date that you 

prepared thea? 

A Tes sir. 

Q I ask you to look at eight envelopes, all of 

which contain a tape. They are Government Exhibit 69 marked 
for identification. They are not yet in evidence. 







1 
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1 

• 

2 



Did you also see those earlier today in my 



3 

office? 




4 : 


A 

Tea sir. 



5 


Q 

ARe you able to identify what those envelopes 



6 

are? 





7 


A 

Yes sir. 



8 


Q 

What are the envelopes? 



9 


A 

These are the envelopes that went to the 



10 

National Bank 

of North America that belonged to the summary 



11 

slips. 





12 



THE COURTs I can't hear you. 


• 

13 



THE WITNESS i Envelopes that went to the 



14 


National Bank of North America. They went to the 



15 


National Bank of North America. 



16 


Q 

Will you pleasa look at the contents of each 



17 

of those envelopes. 



18 


A 

An adding machine tape. 



19 


0 

What is the contents? 



20 


A 

Adding machine tape. 



21 



THE COURT: Adding machine tape inside the 



22 


envelope or what? 



23 



THE WITNESS: Yes sir. 



24 


Q 

Did you prepare that adding machine tape? 


• 

25 


A 

Yes sir. 






• • • ■* 
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MR. FRIEDMAN: Tour Honor, uy I pass on* as 
a representative sample to tha jury for thsir 
ob serration? 


bench? 


THE COURT: Tea. 


MR. RIVERS: Tour Honor, nay I approach the 


(The following took plaoe at the side bar,) 
MR. RIVERS: You.' Honor, I would like to 


request a recess. 


jury. 


THE COURT: Tes. I asked you before. 

MR. RIVERS: i thought you were asking the 


THE COURT: All right, I will take a recess. 
(End side bar.) 

THE COURT: Is there a question pending? 

MR. FRIEDMAN: No, your Honor. The jury was 


examining the tape. 


THE COURT: All right. I think we will take 


a short recess, ladies and gentl* 


(Whereupon, the jury retired from the courtroom.) 

(Recess taken.) 

(Whereupon, the jury entered the courtroom.) 

THE COURT: Very well. 

Miss Nieman, woulC you please look at Government 


Q 
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Exhibit 1-H in evidence. It's entitled Master Qiarge. Ic 
that a hard copy? 

A Yes sir. 

0 Is that similar to the hard copies that you 

received from other employees to prepare your deposits for 
the 9.95 charges? 

A Yes sir. 

Q Vtould you please look at 1-G in evidence. 

Is that the same with respect to the Bank Americard? 

A Yes sir. 

q Now, on 1-H it says Franklin National Bank 

on the form. How, you testified that the Franklin National 
Bank would not accept hard copies of charges that weren't 
signed. Was that copy deposited in the Franklin National 


Bank? 


No sir. 


Were — 


Bank. 


THE COURT: What copy? 1“H is it? 

MR. FRIEDMAN: 1-H. 

Where was that deposited? 

That was deposited in the First National City 


How can you tell? 

Because on the back they have the staop on them 


i 
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First National City Bank received it. 

Q Is that tha PNCB? 

A Tas. 

THE COUNTS Was this tha Bank Aaericard? 

MB. FRIEDMAN: Mastar Charge. 

THE WITNESS: Mastar Charge, sir. 

THE COURT: Mastar Charga. 

Q Now, 'nathalass , would yon hava Franklin 

National Bank foras that you would usa, but deposit with tha 
First National City Bank? 

A Tas sir. 

Q I saa. You testified that you wars from time 

to ties in tha order rooa and you saw tha other woman 
preparing these 9.95 charga slips from old cuetowers and the 
merchant's copies of tha old sales t ia that right? 

A Tas sir. 

0 What would these — if anything# ware these 

old sales slips in? ware they in bones? Ware they on tables? 

A Soma of than ware in tha file cabinets. Tha 

currant ones ware in tha file cabinets. Sowa wars in boxes 
in tha back rooa. 

Q Did you a war hear Mr. Seminara or Mr. Stephan 

Lent state anything with respect to tha boxes that sons of 
tha slaas slips ware in of tha old customers? 

/ ■ ■' 

_ i. V 
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21 
22 
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25 


A 

Q 

A 


October. 


Q 

A 

Q 

about the old 
A 

charge slips, 
charge slips, 
the back. 

Q 

A 

Q 

A 

0 

A 

0 

A 

0 

A 


Tea. 

Approximately when? 

That would be around the second week of 

THE COURTt Around what? Second week? 

THE WITNESS: Second week in October* sir. 

•73? 

Yes sir. 

Who was it that you heard sake a statesent 
sales slips in boms? 

Dominick Seminars was asking if we had all the 
You know* if we used up all of the sales 
And Donna said, no* then wen soma non in 

What charge slips an you nferring to? 

The merchant's copy. 

Of the old sales? 

Yes sir. 

What did Nr. SBminara say* if anything? 

Be said* well* bill them* too. 

Bill them in connection with what? 

With the 9.95 orders. 

This was in the second week in October of 1973? 
Yes sir. 


r • 












Nianan-direct 1235 

TOT WITNESS* They mm the enatOMr'l copies. 
TOT COURT* Sum thing as the — that we were 

talking about bafora, weren't *•? 

THE WITNESS * No. Bafora we ware talking 

about tha aar chant's oopiaa. 

TOT COURT: I saa. I an aorry. 
q Who ordinarily got tha cuatonar'a oopy and tha 


charge slip? 
A 
Q 
A 
0 


Do you know? 

Ordinarily on a regular sale? 

Tas. 

Tha custoner should. 

Prior to tha 5.35 operation § did you saa 


custonar's oopiaa of tha charge slips being put Into 


envelopes or packages that would be nailed out to cus toners? 
A Tea sir. 

q But that wasn't being done in connection 


with tha 9.55's? 

A No sir. 

q They ware being cut up? 

A Tea sir. 

q Mrs. Riesan, I would like to direct your 

attention to — withdrawn. 

Did there cone a tins, Mrs. Nissan* when you 

became aware of previous credit card holders who had dealt 


/ M ' 








Nieman-direct 


1236 


with Foto Factory complaining about being charged 9.95? 

A Yes sir. 

Q For something that they didn't order? 

A Ye3 sir. 

Q And approximately how many days after 

September 21, 1973, when you prepared the first 9.95 
deposits, did you become aware? How many days? 

A About ten working days, 

n How did you first become aware of the 

customers complaining about being charged 9.95 for something 

that they had not ordered? 

A Well, the girls that were working in tha 

customer service department had told me about it. 

MR. PINCUS : Objection to what she was told. 

Q Ware these employees of Foto Factory? 

THE COURT: Wait a minute. Were they 

employees? 

THE WITNESS: Yes. 

THE COURT: I will permit it, 

Q Whv. .i Id you about it? 

A- Donna Scottoquasi (phonetic). 

THE COURT: Who? 

TEE WITNESS: Donna Scottoquasi. 

Q Is that sometimes pronounced Cottoquasip • ^ 
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A it's very herd to pronounce the neee. 

q Whet did she tell you? 

A She wee eaying thet she wee getting e ton of 

complaints« phone oomleint. about the 9.*5 offer. 

m. RIVERSs nay the mooed bear my objection. 

MR. PIWCDS: Mine, too. 

the court* Tee. She wee working there, wee 


ehe not? 

the wiTHESSs Oh, yee eir. 
o End what did aha tall you we. th. anbatan 


of this ton of oomlaint. that ah. -aa »o.ivinv? 

X MU, aha waa — noatly tl«y object toft, 
fact that they did not ord.r this -atrial .nd th«y don't 
wut t to pay for ao.. thine that thmr didn't ord.r, didn't 


requeet. 

q thie wee approximately 10 working day* after 

Septenber 21, 1373? 

A Tee. Approximately. 


(Continued next pege) 
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Q And bttwMn September 21, 19 73, and the date 

that you first heard about these complaints, was Mr. 
Seminars did he ever check on you to see if you were 
depositing these $9.95 charges? 

A Every day. 

3 How about Mr. Stephen Lent? Would he ever 

check on you? 

A Yes, sir. Every day. 

Q Whtsu they checked an you — when Mr. Seminars 

would check n you, what would he say? How would he check 
on you? 

A At the end of each day I would have to give 

him a bank balance of all our bank accounts so we would 
know how much we have in the banks. And he would ask how 
much pertaining to the $9.95*a. 

Q Would you give him a figure? 

A Yes, sir. 

Q Would Mr. Lent be there from tine to time 

when Mr. Seminars would inquire on a daily basis as to how 
many $9.95 charges you deposited? 

A Yes. They were together. 

Q Would Mr. Stephen Lent check with Mr. Seminara 

not being there? 

A Yes. 

':: 
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Q Now, aftar you hoard of tho complaint*, which 

was about 10 working daya of tor saptesber 21st* that waa tho 
first tine you hoard about than, did you continue to hoar 
about these complaints from othar employees from that first 
tins? 

A Yos, sir. 

Q Until Octobor 17, 19737 

A Yos. sir. 

THE COURT: From whom? 

Q From whom? 

A Wall, thoro was — wa had a small rotail storo 

downstairs. And Tom Edwards was down tharo and ho would com 
up a coupla of timos with a crodit slip saying, tho customer 
roally complaining. Wo should rosily givo thorn a crodit, 
ot oatera. 

THE COURT: Was this your - was it within your 
jurisdiction to givo thorn a credit on tho books 
without being authorised? 

THE WITNESS: No, I couldn't do anything with¬ 
out having it authorised. 

Q Authorised by whom? 

A By Dominick and Stephan Lent. 

Q Well, when Mr. Edwards cams up with tho 

request for tha credits, did h o ask you or did ho ask 

/, « 
w* t o 
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somebody ala*? 

A Sometimes ha would tall aa. If thay wara 

busy, I would go in and tall 
q You would toll? 

A Dominick and Stephen Lent that this cuatonar 

is complaining. 

q what would you tall them ha’s complaining 

about? 

A That thay wantad their money refunded or that 

thay wanted the — you know, the credit to their account. 

q Would you tall thorn that thay wara charged 

$9.95 and they indicated that thay had not ordered it? 

A No. Just the customer complaining. And you 

could tall from the orders, the introductory order — 

q Please. I didn't hear you. Could youplease 

speak a little louder. 

A Whan I want in with the credit voucher, it 

was on the mail credit. So we would knew just from the 
credit slip. 

q I see. When did you fir*t bring these to 

Mr. Seminars and Mr. Stephen Lent's attention? Approximate 

the date and month of 1973* 

1 ^ That would be in October* Around the 1st, 2nd 



week in October. 
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Q Of 1973? 

A 1973. YM. 

q What would Nr. Seminars and Mr. Lant say to 

you? 

A On soow of than, I could daposit than. On 

others, wa hold than. 

Q Did they tall you to bold sons of than? 

A Oh, yas. 

0 Did thsy tall you why? 

A Yas. Wa naadad the nonay. Wa couldn't credit 

the account. 

q Did you evwr have any conversations with Mr. 

Saainara and Mr. Lant with respect to people who ware 
complaining vary vigorously about being charged $9.95 for 
sons thing they hadn't ordered? 

A Not that X really recall. 

0 Now, did anybody aver inform you about a 

computer error with respect to the $9.95 charges? 

A Yea, sir. 

Q Who info mad you oJ the computer error? 

A Dominick Seminar a. 

Q Approximately wheat did that taka place? 

A That took place around the 1st in October — 

F " •• 


first weak in October 









Mi •man-direct 


1242 


<j What did he tell you? 

A He aaid if any customer calls up, it's a 

computer error. 

q Any cuatomer calls up about what? 

A Complaining about the introductory offer. 

Q That you would tell them it was a computer 

error? 

.* Yea. And we would credit their account. 

q After Mr. Seminara told you about that, did 

you continue to prepare the $9.95'a for deposit? 

A Yea, air. 

a And Mr. Seminara continued to check on you 

when you were preparing these deposits? 

A Yea, air. 

3 Did he continue to inquire at the end of the 

day to see how many $9.95'a had been deposited? 

A Yea. 

Q On a daily basis? 

A Yea. 

a Up to October 17, 1973? 

A Yea, air. 

a How about Mr. Stephen Lent? 

A Yea, air. . 

THE COURT» This waa after the comp faints 
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cam* in? 

THE WITNESS: Ye<?, sir. 

0 ,'laii this also after the computer error 

explanation that you were instructed to tell people about? 

n Yea. 

That Mr. Seminars told you about? 

A Yea, air. 

3 Did Mr. Se.’dnara ever tell you to stop pre¬ 

paring $9.95 charges? 

A Yes, sir. 

0 When did that take place? 

A I prepared one on the 16th of October for the 

First National City Dank, but it was denied. They wouldn't 
accept our deposit. 

Q This was October 16, 1973? 

A Yea, air. 

0 You prepared batches of 100's of $9.95 charges 

for deposit? 


A Yes, sir. 

Q And they wouldn't accept them? 

A They would not accept them at the bank. No, 


air. 


First National City Dank? 




25 
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Right. 
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Q Well, what instructions, if any, did you 

receive from ‘*r. fJeminara? 

A Well, we held that batch, those deposit slips, 

yc.u know, that they were all prepared. I held them out.. 

But I still deposited dank Anericardo. 

} l see. Pid ’-’r. Berinara knew on October 16, 

1973, that the First Mational City Bank did not accept these 
charges? 

MP. RIVERS: Objection. Mow can she testify 

as to 

;1R. FRIEDMA'I: I will withdraw the question. 

THE COURT: All right, he withdrew the question. 

9 bid you tell Mr. Seminars that the First 

National City Bank refused to accept these $9.95 charges on 
October 16, 1973? 

A Yes, sir. 

Q 'low, starting onSeptenber 21, 1973, did you 

receive any instructions from anybody regarding withdrawing 
the money that was credited to Foto Factory Lirdted that went 
into the various credit card accounts as a result of the 
$9.95 charge? 

A Yea, sir. 

9 Who gaveyou instructions? 

A Dominick Seninara. 

f” * 

(V 
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q What inatructiana did you gat? 

A I waa to withdraw all tha nonay axcapt for 

$100 mininun balanoa la aach of tha accounta. 

q Could you plaaaa giva ua an axampla? 

A If I waa to dapoait, aay, $7,000 in ana day 

in tha Pi rat National City Siah, I w«a to withdraw a 
$7,000 chock and put it into Franklin Nations! Bank, our 

ragular account. 

THE COORT: Younaan to tranafar tha account? 

THE WITNESS: Juat tranafar, yaa, air. 
q vfara you to tranafar tha nonay froai tha 

Hmhmttm >.k » mil « O'. H.tic.l city Biok? 

A Right. 

q On a daily baiia to tha Franklin National Bank? 

a Yaa, air. 

g Did you? 

A Yaa, air. 

Q NOW, did anybody avar tall you why you warn to 

withdraw this $9.95 nonay fron tha warioua banka and put 

it into tha Franklin National Bank? 

HR. RIVERSt X objaot tc f at. Sha didn’t 

a ay $9.95 nonay. Sha a aid all tha nonay fron whatavor 


NR. 


FRIEDMAN < Nall, I would Ilka to elarlfy 




aourca. 
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$9.95 charges, but all Maatar Charges or Bank 
Araaricard charges as tha easa nay ba; is that right? 

THE WITNESS: That's right. 

the COURT: So it was not a Mastar Charga 
account for $9.95? It was just a Mastar Charga card 
account, pariod. 

THE WITNESS: Right. That's all. 

THE COURT: And if you dapositad othsr chargaa 
in that sans account at tha a ana tins that you da- 
positad $9.95 charga slips — 

THE WITNESS: Yas, sir. 

THE COURT: (Continuing)—thara could ba soma 
purchases downstairs whara tha consumer had signed 
tha charga slips: is that right? 

THE WITNESS: Yes. Som — 

THE COURT: You could deposit those together? 

THE WITNESS: Yes. 

THE COURT: With the $9.95's? But it must ba 
only credit card deposits? 

THE WITNESS: Ri^lt. 

THE COURT: And than you withdraw that out and 
put it in tha tegular aha eking account? 

THE WITNESS: Yea. 

THE COURT: You had two checking accounts in 
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each bank? 

THE WITNESS: No. I had two in the Franklin 
National, one in the Firat National, and one in the 
National Bank of North America, and one in the Chaee 
Manhattan, and one in the Bank of Delaware. 

the COURT: Let'a take the Chaee Manhattan. 

If you had a special credit card account in the Chaee 
Manhattan, how could you — and no other 

THE WITNESS: Well, I would withdraw — 

THE COURT: How did yc.'i transfer — 
the WITNESS: I would withdraw a check and 
deposit that check into our regular account in the 
Franklin National Bank. 

THE COURT: Then you never — you wouldn't use 
the Chase Manhattan if you only had one account? 

THE WITNESS: No. I wouldn't use them. 

THE COURT: You would just use that for the 

card account? 

THE WITNESS: Right. 

THE COURT: And then you’d take it out and put 
it in the checking account of the Franklin National 
or the National City? Did they have that, too? 

THE WITNESS: Yea. Same thing. 

THE COURT: But not every bank had two accounti 
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THE WITNESS: No. Juat tha rtanklin National 
a „ k h.d th. wo account, th.t hold our ™gul.r 
accounts. 

the court: IM. >u.a th.t «. tru. ~ »a <*•» 
th. National City took th.t owr ®d .till th.t 
arranqaraant contincd .tttr N.tion.l City toot ov.r 
tha FranKlin National? 

THE WITNESS: Yaa. 


(Cantinuod nnxt pagn.) 
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DIRECT EXAMINATION 
BY MR. FRIEDMAN; (Cont.) 

MR. FRIEDMAN: Your Honor.if I might interrupt 

again? 

THE COURT: All right. 

0 You testified that — you testified that between 

September 21, 1973 and October 17, 1973, that et Mr. Seminara's 
and Mr. Stephen Lent's instructions or directions, you 
prepared deoosits and in fact deposited 995 charges: is that 

correct? 

A Correct. 

Q Mid you testified that the summary slips that 

are in evidence arethe 995 charges that you prepared for 
deposit at First National City Bank, at Chase Manhattan Bank 
and National Bank of North America; is that correct? 

A Yes, sir. 

o Now, you also testified that on or about 

SEptember 21st, 1973, Mr. Seminaa instructed you to withdraw 
all but a hundred dollars from each of these credit card 
accounts on a daily basis and put it into the Franklin 
National Bank; is that correct? 

A Yes, sir. 

q And this Franklin National Bank or Foto Factory 

Limited had its regular checking account for its daily 

/ '• » 
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business activities? 

A Yes, sir. 

o Is that correct? 

A Yes. 

o Now, what percentage of the credit card deposit)* 

that you prepared between September 21, 1973 and October 17, 
1973, were for the 995 charges? 

A I would say close to 95 to 99 percent. 

n Fas it over 90 percent? 

A Oh, yes. 

o And so when you were withdrawing the ironies 

from these three credit card accounts on a daily basis, 
were you in effect withdrawing over 90 percent — in effect 
90 percent of the money from the 995 charges? 

A Yes, sir. 

o Mrs. Neiman, you testified that Mr. Seminara 

told you that — told you on approximately September 16, 197^ 
that you would no longer be answering to Mr. Mascara and 
Mr. Michael Lent? is that correct? 

A Yes, sir. 

n Did Mr. Seminara tell you who was going to be 

runninq Foto Factor^ Ltd. from September 16, 1973 on? 

A Yes, sir. 

n whom did he say would be running it? 


1 


V 
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o 

A That wculd be Stephen Lent and Dominic 

Seminara. 

Q Did Mr. Seminara at that time say anythinq 

with respect to who owns Toto factory Ltd.? 

A No. 

n Now, did there come a time when you learned 

that Mr. Dosch from the First National City Bank, had talked 
to Mr. Seminara about the 095 charqes? 

A Yes, sir. 

0 And approximately on what date did you 1 am 

about that? 

A Mr. Dosch called in around --- it would be aboui 

October 17, IB, just after we were -- were not allowed to 
use First National City Hank any more. 

0 And after you became aware that Mr. Doach 

called on the 17th or the l«th of October, did you receive 
instructions from Mr. Seminara to oreoare credit vouchers for 
995 charqes? 

A Yes, sir. 

0 And how many did he tell you to prepare? 

A A thousand, sir. 

0 A thousand? 

A Not a thousand credit vouchers, a thousand 

dollars worth of credit vouchers. 

. / * a 
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* 

0 Approximately 100 995a? 

A Yes, sir. 

q And prior to that data, horn many credit voucher 

— approximately hoe many credit vouchers had been deposited 
with respect to all of the credit card accounts for the 


995s? 


1 don’t 


, sir. 


0 Could you estimate? 

A Not too many, not too much money that 1 remember. 

q Now, when Mr. Seminars instructed you to pzeparB 

a thousand dollars worth of credit vouchers, at that time 
were you aware that the First National City account, Foto 
Factory account, had been frosen? 

A Yes, sir. 

q Did you have authority to prepare credit card 

vouchers and deposit them yourself? 

A No, sir. 

Q Did you chock with MR. Seminars each time 

that you did — you prepared one? 

A Yes, sir. 

q Did you ever check with Mr. Imnt? 

A No, sir. 

0 was MR. Stephen Lent ever present when you 

checked with MR. Seminars? 


. a 


. y'f ■ 
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A Yes, air. 

0 And would Mr. Seminars each time that you told 

him that you wanted to deposit a 995 credit charge, would 


he authorize it? 

A Yes, sir. 

0 And how many — on each occasion? By authority, 

I’m asking would he approve it each time? 

A Oh, yes, sir. 

O Did he every refuse to approve it? 

A Sometimes he said that we can’t deposit any 

today. We need the money. 

q Now, during the time that you were at Foto 

Factory, Ltd., and in particular — withdrawn. Between 
September 21 and October 17, 1973, did you ever see any news- 
paper advertisements or raagaiine advertisements in any of the 
other media about a 995 introductory offer in any media at 

that timo? 

A Ho, sir. 

0 I ask you to look at Defendant's Exhibits a 

through D. They are newspaper advertisements. Two are 
dated October 28, 1973 and two are dated October 30, 

1973 . i direct your attention to the Foto Factory adver¬ 
tisements. 


Yes. 
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Have you seen those advert!sements before today 


Mrs. Neiman? 

A No, sir. 

q Did you ever see any advertisements similar to 

that for a 995 introductory offer in any of the media? 

A No, sir. 

THE COURT: She didn't even see those. 

MR. FRIEDMAN: That is correct, your Honor. 

That's what she testified. 

Q Now, are you — do you know the source for 

preparing the 995 charges? 

A Yes, sir. 

0 What was the source? 

A Prior sales slips. 

Q Was it in any advertising campaign? 

A None to ay knowledge, sir. 

0 Now, you've testified that the First National 

City Master Charge account was closed on approximately 
October 16, 1973 t is that correct? 

A Yes, sir. 

q Do you know what date the Chase Manhattan 

Bank, Bankamericard account was closed? 

A They were closed on the 17th'. 

You testified that the First National City 


25 
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account was closed on or about October 16, 1973; is that 
correct? 

A Yea, s^r. 

0 Noe, do you knew what date the Chase Manhattan 

Bankamericard account was closed? 

A Yes. 

It was about the 17th, 18th. Right after 
First National City froze us. 

0 I see. 

Now, you testified that you prepared the deposi 
slips for the First National Bank of North America Bank¬ 
americard on October 17, 1973? 

A Right, sir. 

Q Would that have been done in the latter part 

of the day? 

A I always did -- yes. 

Q What time of day would you do that? 

A I usually started working on then about 4:00, 

4:30. 

0 I see. 

Now, who told you to use the National Bank 

of North American on October 17, 1973, rather than the Chase 
Manhattan Bank? 

A Dominic Seminara. 

/• ' 


% 1 
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Did he tell you why? 

No. He said we juet better, you know, to use 


the other bank. 


0 To use which bank? 

A National Bank of North America. 

q was this the first time that National Bank of 

North America had been used in connection with the 995 


deposits? 


Yes, sir. 


Q And to your knowledge, was it the only time 

that National Bank of North American had ever been used for 
the 995 deposits? 

A I think I — I'm not sure. I think I deposite 

another day or two later but — 

THE COUBT: Excuse me? 

TnE WITNESS: Another day or two later I made more deposits 
but I'm not a hundred percent sure. 

0 Now, you testified that Mr. Seminara was 

checking with some of the employees to make sure that some 
of the old copies of previous sales were used to prepare 
995 charges? Is that correct? 

A Yes, sir. 

0 And did that take place before October 17, 


25 


1973? 
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A Yes, sir. 

Q And approximately, how many days before 

October 17, 1973? 

A That took place Around the beginning of 

October. 

Q And did that take place after you became aware 

that customers were complaining about the 995 charges? 

A If it wasn't after -- after, it was around 

the same time. 

Q And did that take place before or after you had 

submitted credit vouchers to Mr. Seminara for his approval, 
so that people who were charged 995 could get a credit? 

A It was around the same time, yes, sir. 

0 When you would tell Mr. Seminars and Mr. Lent 

at the end of the day how many 995s you had deposited, would 
you tell them the total money amount? 

Did you tell them the total money amount? 

A Yes, sir. 

Q And what, if anything, would they say to you? 

A Nothing in particular. They would — they 

asked me right away did I transfer the money into pur 
regular account and I said* Yes, the checks are all drawn. 

Q Now, did there c o me a time when you stopped 


/« 
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receiving the hard copies to prepare for deposit? 
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them? 


Yes, sir. 

And do you know why you stopped receiving 


MR. RIVFRS: I object to why. I don't 


understand that. 


Did anybody tell you — 

TITE COURT: Yes, you are right. Objection 


sustained. 


MR. FRIEDMAN: I'll withdraw the question. 

Did anybody tell you that you would no longer 


be receiving them? 


Yes, sir. 

Who told you that? 
Terry. 

Terry who? 


Orillo. 


Did she tell you why? 

MR. RIVERS: I object to that. 

Tnr COURT: The same question. 

Same objection. 

What did she say to you? 

She said that we would no longer be typing 


out any more 995 offers. 


Did there come a time when you no longer worke< 
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for Foto rectory Ltd.? 

A Yas, air. 

q WHen did that take place? 

A Friday after Thanksgiving, 1973. 

Q Were you laid off? 

A Yea, air. 

Q MR. FRIEDMAN: I have no further queations. 

Thank you, Mrs. Neiman. 

CROSS-EXAMINATION 
BY MR. RIVERS: 

q Mrs. Neiman, I only have four questions. 

Did the Foto Factory Ltd. use a computer 

company? 

THE COURT: Did they do what? 

q The services of a computer company? 

A Yes, air. 

q And waa it more than one computer company? 

A Yes, sir. 

q How much did the Foto Factory Ltd. spend on 

advertisement? On advertising on a yearly baais? 

A On a yearly basia? During the first year when 

we closed out our books on June 30, 1973, it was approximate 
two hundred fifty, three hundred thousand dollars? 

THE COURT: 250 to 300,000 dollars? 
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THE WITWESSt Ttl, sir. 

0 In advertisement? 

A In advertisement. 

Q Yearly? Now, with regard to whether or not 

you saw Mr. Seminars with the printouts, Mr. Seminars didn't 
have a habit of walking around with printouts under hia 
arm, did he? 

A No, I’ve never seen him at all, sir. 

THE COORTt You never see him or the printouts; 

which? 

THE WITNESSi The printouts at all, sir. 

Q But, as a matter of fact, they did use 

computer companies, right? 

A Oh, yes, sir. 

Q And with regard to whether or not you have 

seen the advertisements before that were shown to you that's 
in evidence, do you recall being asked this question before 
the Grand Jury, October 18, 1974? 

"During the 995 offers, was this process by_ 

roto factory aware of any other other mail order that 

Poto Pactory was receiving at that lime "and giving the 

answer,yes? 

Do you recall that? 

A Yes, sir. 
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• 

MR. FRIEDMANi Pag* and lin*. 


3 

MR. RIVERS: That's page 10. 


4 

0 Now, do you recall the question: 


5 

•What for?" 


6 

And giving the answer: "Film with developing.” 


7 

Do you recall that? 


) 8 

A Yes, sir. 


9 

THE COURT: Is this inconsistent? 


10 

MR. RIVERS: Yes, your Honor. 


11 

MR. FRIEDMAN: I don't believe it is. 


12 

MR. RIVERS: It is. 


• 

I'm going to go right through it and it's 


14 

inconsistent. 1 repeat to the Court, it's incon¬ 


15 

sistent. 


16 

THE COURT: All right* 


17 

I'll take a look and see ayself. 


18 

0 Do you recall the question:"Were you aware of 


19 

the quantity?" 


20 

And giving the answer: Yes. 


21 

Do you recall that? 


22 

A Yes. 


23 

Q Do you recall the question: "Was the approxi¬ 


24 

A 

mate quantity at the tlaw 12 or 14 orders a day?" 



And giving the answer: "Is that apart free 
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the 995 order?" 

MR. FRIEDMAN: That’s my question, Mr. Rivers, 
I believe. 

MR. RIVFRR: Yes. 

And qivinq the answers "At the time, about 
12 or 14 a day." 

0 Do you recall that? 

A Yes, sir. 

0 And do you recall the question: "Is that 

apart from the 995 order?" 

And givinq the answer: "Yes, sir." 

Do you recall that? 

A Yes, sir. 

MR. RIVERS: May I continue and I'll be 

finished? It will take a short time. 

MR. FRIEDMAN: Your Honor,may we approach the 
bench at this time? I’ll ask that we approach the 
bench. 

TIIF. COURT: All right. 

(Side bar fellows.) 

MR. RIVERS: I object at this point. 

Mr. Friedman continues to do this. He does 
it everytime a question and answer comes up that might 
in some way injure what he’s already laid out. 


f ' • 
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2 

MR. PRIEDMAN* I'n not worried about that 

3 

at all. 

4 

THE COURT* If it will injure him, let him 

5 

injure hia witnasa. I want to Know whathar it'a 

6 

inconaiatent. 

7 

What do you hava to aay? 

8 

MR. FRIEDMANi Your Honor, I boliava that than 

9 

ia a typographical error there. "la that apart fron?* 

10 

I believe that Mr. Rivara ia trying to give the 

11 

imp res• ion to the jury that that waa a part of the 995 

12 

THE COURT* Ho, it ia apart froai. 

13 

MR. RIVERS* I an not giving any inpreaaion 

14 

to the jury. I don't try to give inpreaaiona to the 

15 

jury. 

16 

THE COURT* Wa don't care about this. I an 

17 

tired of thia bickering. 

18 

MR. RIVERS* I read the queation — 

19 

THE COURT* Read the queation. No nora 

20 

bickering. 

21 

(In open court.) 

Rosa flwpf. 

(continued next page.) 
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CBOS8-EEAMIKATIOt! 

BY MB. RIVERS (Coat'd)» 

q Oo you rsosll ths qusstlani 

■Question* Ars you awars of what gsnsrstsd 
thsss othsrs" ~ "ordsrs, 12 or 14 ordsrs s dsy 


ap at taunt froa *ths $9.95 ordsr?" 

Do you rscsll that qusstion? 

A Yss, sir. 

Do you rscsll ths answer, "That was sors than 
liksly Modsm Popular Photography'? 

A Yes, sir. 

q And giving — and ths qusstion , 'Is that a 


ssgasins7* And ths an 


"Yss"? And ths qusstion, "Did 


ths Poto Factory put an sd in that maga*ins*7 And giving 
ths answsr, "Yss"? 

MR. PRIEDMAHi Your Honor, I objsct. It is 
not inconsistsnt with ths toatinony. 

THE COURT* I don't sss anything inconsistsnt. 

MR. RIVERSt Bxospt that during ths 49.95 offs 
thsrs was an ad run. 

MR. FRIEDMANt Ths qusstion was, was thsrs an 
ad run with rsspsot to ths $9.95 and aha said,"Mo." 


MR. RIVERS t Shs tsstifisd thsrs was no ad- 


vsrtl s i sn ts • 
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TIIT COURT: The Jury knows what she testified 
to. Letfs not waste any more time with this type of 
argument. 

The Jury will renenber, I'm sure, very clearly, 
what she said. 

Q Were you aware of all the advertisements that 

was run by this company? 

A Yes, sir. 

Q Were you aware of all of the communications, 

that is, the letters that went out as a result of computers 
or lack of computers? 

A I don't understand your question, sir. 

0 Are you aware of all letters that went out of 

this company to customers? 

A No. I wasn't in customer service. 

Q with regard to exhibit ~ Defendants' Ehxibits 

L and K, did you see them before? 

A "L"I've seen before. 

THE COURT: Is it for identification? I assume 

it is. 

MR. RIVERS: Yes. 

Q How about a K", marked for identification? 

A This one I haven't seen before, the “K", but 

"L" i've seen. 

/• * 

•4 « 
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4 Hainan - cross - Alvars 

Shs dossn't know whsthsr shs wors swat oat. 

All this took pises sftsr tua 17th of Octabsr. 

THE count Mo. Ns will wsit. I don't think 
that thsrs has bssn sufficient svidsnes to justify it 
bsing sdnittsd into svidsnes. 

MB. RIVERSt I except to ths Court's ruling. 

THE COURT I All right. Lst MS ask you this 
gusstion. 

Ton said you know all ths advsrtissssnts that 
ths ocapany had plaosd in various uagasinss , but 
did you not also tsstify that you had nsvar assn this 
advsrtis—nt of Octobsr 28th and 29th? 

THE WITNESSl That'S COTSCt. 

MR. FRIEDMANt 30th, your Honor. 

THE COURTS 30th. I don't andsrstaod it. If 
you know all ths advsrtlssasnts that wars bsing nade, 
mailsd out, why didn't you know about thic? 

THE NITNESSt I would know ths advsrtis Manta 
psrtaining with ths ordsr department. 

THE COURTS Oh. This was not an ordsr dspart- 

ssnt? 

THE WITNE8S s Mo. Thsss — 

THE COURTS I don't sss it. Let no sss that 
advertisement. 

/ • 1 
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5 N«iun - cross - Rivers 

THE WITNESS t Which one? 

THE COURTi All right. 

THE WITNESS: I would receive sll the invoices 
for sll the eds. 

THE COURT) why isn't that an advertisement, 

$9.95? 

Why wouldn't you know about that? 

THE WITNESS) Because I didn't receive the 
invoice for that, sir. 

THE COURT) You didn't receive the invoice 
but you received invoices for the others? 

THE witness st All the others, yes, sir. And 
the order department would tell me what media is 
being advertised? 

THE COURT) But they didn't tell ytuin this 

case? 

THE WITNESS) No, nobody knew, that I knew of 

anyway. 

BY MR. RIVERS) 

Q The advertisement cover T.V., radio, magazines, 

news papers? 

A Whether advertisements an T.V.? Yes, sir, 

there were, sir. 

Q Do you know anything about computers or compute] 

J * *• 
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Neisun - cross - Rivers 

A Should have. 

MR. FRIEDMAN* I object. 

THE COURT* Yes. I think she’s gone over 
that very carefully, Mr. Rivers. She said she 


hasn't seen 


before. 


Do you know anything about thee? 

THE WITNESS t About ths»? 

THE COURT * Yes • 

THE WITNESS* No, but I know what we use 
iputers for. 


BY MR. RIVERS* 


DO you know what Foto Factory Ltd., use cowputd: 


for? 


A Yes. 

q What did they use thee for? 

A We had one for the payroll. We had one 

coepctar that was strictly typed out little labels that "ouic 


go on our brochure, to send to custo-ers, to update on our 
•ales and whatever. Andwe had another ooeputer back in 
•73, July and August, that was printing out the sales slips 
for the checks; you know, for people to send in checks. 

They would print out their sales slips. 

q Bow about customer lists? 


No. Just the sticky labels for the nailers. 




/• * A 


/ 


4 





1272 


Q 

A 
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Naiman - cross - Rivers 
Did you avsr hoar of Csmti But? 

Yes, sir. Camera But Industries, yes, sir. 
Did they have a customer list? 


A I don't know. 

Q Do you know whether or not Foto Factory Ltd., 

ever used a customer list of Camera But? 

THE COUBTt If she didn't know they even had a 
customer list, how could she know if she used one? 
MR. RIVERSt I'll withdraw a question. 

TBE COURT: You talk about advertisements in 
magazines. Mr. Rivers was talking to you about that 
and elsewhere. 

Are the $9.95 advertisements? 

TBE WITNESS* The advertisements in the maga¬ 
zines, no. They were the regular full page ad on 
our film with processing and developing. 

THE COURT: Nothing to do with $9.95? 

THE WITNESS: No, nothing at all. 


BY MR. RIVERS: 

Q Did you see a copy of every ad ever run by 

this company? 

A Yes, I would see the tear sheets on the back 

of the invoices. 

q The actual aximple of the ad itself? 


r 
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9 Naiman - cross - Rivsrs 

A Yes, sir. 

Q And you have never seen a tear sheet on. a 


$9,957 

A No, sir. 

q what does a tear sheet look like? 

A This is like a tear sheet. It's a copy of 

the media, the newspaper would sent you a page that it was 
drawn on and you know what page number it was on and to show 

a r Tof that it was printed. 

Q So actually a page in the newspaper is a 


tear sheet? 


A Yes. This is considered a tear sheet. 

Q Do you know who did the advertisement — who 

handled advertisement for Foto Factory Ltd.? 

A Yes, sir. 

q Who was this? 

A It was Forbes Advertising and John Johns Group. 

MS. RIVERSi I have no further questions. 

THE COURT: That was a large four, Mr. Rivers. 
MS. RIVERS: A large what? 

THE COURTt Four. Didn't you say you only 
had four questions? 

MR. RIVERS* Yes, I know. One question leads 


to another. 


r - ’ 

w i * 
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HaiMu - cross - Pincus 


CROSS-EXAMINATION 
BY MR. PIHCUSl 

q Now, Mrs. Meiman — excuse as. 

You tsstiflsd I believe, that there csas a 
tias whan Mr. SeaInara told you that you would be getting 
your orders from him* is that so? 

A Yes, sir. 

q proa that date on, until you left the eaploy 

of that conpary, did Mi ch a el Lent and Nicholas Mascara 
continue to be on the premises? Mere they there? 

A Until I left the company? 

q Yes. 

A No, sir. Nicholas Mascara left the premises 


on the first of November. 


I see. Up until the first of November, fr< 


the time that Mr. — from the time — strike that. 

Pram the tine Mr. Seminars told you that you 
would be receiving your orders fron him, when was that* 

A When did he tell me? He told me on the — 

about the 17th of September, on a Monday. 


q Between that time and Nove m ber 1st, did Mr. 

continue to work there and get his checking regularly? 


He worked there, yes. But as fi 


getting 


the checks, no. They weren't regularly — all principals 
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11 Neiman - cross - Plnwas 

in ths company did discontinue thsir psy bscsuss of ths 

financial condition of ths first. 

Q So that until Mr. Mascara loft on November 1st, 

ho was still a principal, was ha not? 

A I believe so, yss. 

Q Did ho haws a right to sign chocks until 

November 1st? 

A Yas, sir. 

Q And you tostifiod about Mats lino. Did calls 

cans in on that Wats lina from various placos ordaring 
materials of ono kind or another? 

A Too, sir. 

Q And did that continue up until the time you 

left? 

A No, sir. 

Q When did it stop? 

A That was discontinued beginning of August. The 

end of July, beginning of August, middle of -- around that 

area. 

THE COURT 1 You are talking about *73 all the 

time? 

THE WITNESSt Yes, sir. 

Q Now, I believe you testified that on or about 

the 16th of September 1973, was the first time that you 

r* • ^ 
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12 

Neiman - croas - Pincus 

heard about tha $9.95 offar*; is that oorract? 

A 

Ho, sir. 

Q 

When was it? 

A 

It waa a few daya after that, sir. 

Q 


whether or not any orders ware actually received from custo- j 

mars for tha 

$9.95 offer? 

A 

Tea, sir. 

0 

Were any? 

A 

No, sir. 

Q 

You're certain of that? 

A 

Yes, sir. 

0 

And is it your testimony then that no orders 

ware actually received by any — by Foto Factory fraa any 

customers for the $9.95 offer? 

A 

Yes, sir. 


THE COURTS You know that? Do you know that 

from 

the books or how do you know that? 


THE WITNESSt How do I know that, sir? 


THE COURT: Yes. 


THE WITNESS s From the files and where the girl 

were 

typing. Whenever we got an order in that was 

from 

the media, the little coupon, we used to attach 

that 

to the back of our aerchant copy and there were 


v » 
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13 Hainan - cross - Pincus 

no coupons attachad to the backs of our norchant 

COpiSB. 

HR* PIHCUS t Thara ism inconsistency, if I 
nay, your Honor. 

q I call your attention to tha fact that you 

testified, if you recall, before the Attorney General of the 
State of New York on March 7, 1974. 

Do you recall that? 

A March 7th? 

q March 7, 1974, before Karl Roberts, Assistant 

Attorney General, State of Hew York. 

A Yes, sir. 

q Do you reaaaber? And I call your attention 

to page 35, about the middle of the page. Unfortunately 

they don't have numbers. 

Do you remember being asked this questions 

"Questions" — 

THE COURTS Wait a minute. 

MR. PIHCUSs It's the third question down. 


Mr. Prietean. 

THK COURTS All right. 

BY MR. PINCUSs 

q "Questions Now, I understand your testimony 

is that you don't know whether any customers had 

T - 





I 


1278 


Neiman - cross - Pincus 

actually writtan in asking to havs these orders 
sent or these charges made?" 

Do you remember that question? 

MR. FRIEDMAN: Which page was that? 

MR. PINCUS: That's page 35. 

MR. FRIEDMAN: Of the — 

HR. PINCUS: Of the Attorney General, State 
of New York, dated March 7, 1974, and it is your 
3500 material, 17-A. 


MR. FRIEDMAN: Thank you. 


BY MR. PINCUS: 


Q I'll repeat the question. 

"Question: Now, I understand your testimony 
is that you don't know whether any customers had actually 
written in asking to have these orders sent or these 
'■''»rges made?" 

Do you remember being asked that question? 

A Yes, sir. 

Q And do you remember giving this answer, "Right, 


sir"? 


A Yes, sir. 

Q All right. So then, as a matter of fact, you 

don't know whether or not any orders actually came in for 


the $9.95 offer; isn't that a fact? 


r " ' 
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15 Naiman - cross - Pincus 

A no, sir. Ho orders came in for the $9.95, sir. 

Q So then is it a fact that you weren't telling 

the truth when you made this statement before the Attorney 
General? 

A Ho, sir. Not that I wasn't telling the truth. 

q Wow, you were a full charge bookkeeper, were 

you not? 

A Yes, sir. 

Q And how were the books kept from your point 

of view, as a bookkeeper? Were they in proper order and 
so on? 

A Oh, yes, sir. 

Q Were you in full charge of the books? 

A I don'tunderstand what you mean by full charge. 

Q Did you handle the books exclusively? 

A Basically, yes, sir. 

(Continued on next page.) 
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• 

2 

CROSS-EXAMINATION 


3 

BY MR. PINCUS: (Cont'd.) 


4 

Q And you state that the books were kept in good 

i 

5 

order? 


6 

A Yes, sir. 


7 

Q Now, were there any unusual checks or checks 


8 

to cash or anything which would, to your mind — 


9 

MR. FRIEDMAN: I object, your Honor. 


10 

MR. PINCOS: Let me rephrase. 


11 

THE COURT: If you object, you have to stand 


12 

up. 

• 

13 

MR. FRIEDMAN: I'm sorry. I apologize. 


14 

THE COURT: What do you object to? 


15 

MR. FRIEDMAN: I object to the question on the 


16 

grounds of relevance. 


17 

THE COURT: About checks? What is your ques¬ 


18 

tion? 


19 

MR. PINCUS: I wanted to see — 


20 

THE COURT: I couldn't see its relevance but 


21 

I don't see its harm either. 


22 

MR. PINCUS: I'm trying to get at — 


23 

MR. FRIEDMAN: We are trying to keep — I'll 


24 

withdraw it. I'm sorry. 

• 

25 

THE COURT: May I rephrase it? Maybe this will 

f> 

W ^ ew 
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clear It up. 

THE COURT: All right. 

BY MR. PINCUS: 

Q Were there any checks drawn out by any of the 

principals in unusual amounts or for cash? 

MR. FRIEDMAN: I object. 

THE COURT: I will permit it. I don’t think 
it's relevant to the direct examination but I will 
permit it. 

A No, sir. 

Q As a matter of fact, all of the monies that 

came in on the $9.95 offers and other business that the com¬ 
pany was conducting, I believe you testified were then drawn 
out of these Bank Americard and Master Charge accounts and 
put into the Franklin National regular account? 

THE COURT: Just a minute. You started out 
with all the monies that came in from the $9.95 offer. 

What do you mean by that? Monies from customers? 

• 

MR. PINCUS: The credits. 

THE COURT: Or what? 

MR. PINCUS: Let me clarify. 

THE COURT: She testified, as I understand, 
that she didn't get any direct $9.95's. Is that 


right? 
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THE WITNESS: IM. 

THE COURT: Where do you get all the raoniea 
that cone in from the $9.95 ordera? 

MR. RIVERS: Again I except to the Court's ques 

tion. 

THE COURT: I'm sorry but you are overruled. 

UY MR. PINCUS: 

Q My question is this, you testified, I believe, 

that all C £ the monies that were credited to the Bank Aroericari 
and Master Charge accounts as a result of the $9.95 offer and 
any other 

MR. FRIEDMAN: Objection. Charges was the word 
THE COURT: Yes. 

MR. PINCUS: I’ll use his word. 

MR. FRIEDMAN: I believe it was the witness's 
word, Mr. PIncus. 

BY MR. PINCUS: 

Q And all other money that came in in the normal 

course of business, which referred to credit cards, all of 
that money, I believe, you testified was, with the exception 
of a small amount, was withdrawn and deposited into the Franklin 
National regular account, isn't that correct? 

A Yes, sir. 

Q All right, after it was deposited in Franklin 


r 
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National account, was it utilized for normal purposes of run¬ 
ning the business? 

A Yes, sir. 

Q During the entire time that you worked there, 

was that procedure always followed? 

A Yes, sir. 

Q In other words, this was not a procedure 

that started with the $9.95 offer? 

A Hell, we kept a higher balance prior to that in 

the Master Charge and Bank Aaericard accounts. 

Q But the procedure was always the same during 

your entire— 

A To withdraw the funds, yes, sir. 

0 That: you worked there? What I am trying to 

bring out, this was not in conjunction only with the $9.95 
offer? This method of doing business? 

A Oh, no. I always transferred money. 

Q As a matter of fact, that money was needed? 

THE COURT: Wait a minute. 

A But it wasn't on a day to day basis, no. 

Q 1 don't think I know what that means. 

A In other words, we had to build up a certain 

balance. If I had a $5,000 then I was able to withdraw, 
leaving $TD0. We had to have a — 

r 
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5 Nieman-cross-Pincus 

Q You wouldn't do it with very small amounts? 

A No. It wasn’t a day to day basis. 

q As a matter of fact, when you, as the bookkeeper, 

paid bills and made up salary' checks or whatever, you did it 
from the Franklin National regular account, did you not? 

A Everything on the regular — 

g You never did it from the Dank Americard or 

Master Charge account? 

A Paying bills, no, sir. Oh yes, once. 

Q Now, did -- now, you were more or less familiar 

with the operation chere, were you not? 

A Yes, sir. 

Q How about the processing laboratory, did they 

process a lot of film? Do you understand? 

A Oh, yes. 

g A lot of film? Could you give us a rough idea 

in hundreds or in thousands or — 

MR. FRIEDMAN: What period of time, your Honor, 

could we focus in on what period of time? 

Q Shall we say, between September 1st and November 

1st? 

A Very little was processed. 

q I see. How much would you say was processed, 

do you know? 

r ' 
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THE COURTi Wait a minute. Are you talking 
about — I am sure, 1973? 

MR. PINCUS: Yea. 

THE COURT: You aay from November? 

MR. PINCUS: Prom September lat, 1973 through 
November 1st, 1973. 

THE COURT: I see. 

Q When did you leave the employ of the company? 

A Priday after Thanksgiving, in 1973. 

Q All right. I'll ask you again then, between 

September 1st of '73 and the time you left the employ, the 
latter part of November, was a small amount or a great deal 
amount of processing done at the plant? 

A Very small. 

Q Well, do you remember how the film was obtained? 

Was it mailed in or brought in by customers or how? 

MR. FRIEDMAN: Objection, your Honor, on the 
grounds of relevance. Can we stick to the issues in 
this case? 

THE COURT: Yes. I think we are getting far 
afield here. 

Q Well, I hate to do this, your Honor, but there 

is another inconsistency. 

THE COURT: All right. You have an inconsistency, 

r ^ 





Nieman-cross-Pincus 

if it is, I think it is your duty to bring it out. 

MR. PINCUSs Thank you very much. 

MR. FRIEDMAN: Your Honor, but ia it relevant 
inconsistency? 

THE COURT: We will let the jury — the jury is 

a very intelligent group. 

MR. PINCUS: I would say relevant only on the 
question that it might bear on credibility, Mr. Friedman. 

THE COURT: All right. Let's proceed. How long 
are you going to take? 

MR. PINCUS: A few more question*, your Honor. 

THE COURT: All right. 

MR. PINCUS: Of course, we can stop, if your 
Honor likes. 


THE COURT: Ho. I want to permit this ypung 

lady to leave, if possible. 

BY MR. PINCUS: 

Q All right. Do you remember giving testimony 

before the Grand Jury here on October 18, 1974? 

A Yes. 

q I call your attention to Page 73 of that testi¬ 

mony, Line 3, at the top of the page. Do you remember this 
question? "During this period in question, from September 21, 
'70 to the latter part of October, were the bags of mail 
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containing film coming in every day?" 

1X3 you remember t! at question? 
A Yes, sir. 


THE COURT: Can I interrupt you7 Did you say 


' 70? 

MR. PINCUS: It says 1970. 

MR. FRIEDMAN: I would stipulate, your Honor. 



THE COURT: That must be *73. 

MR. FRIEDMAN: That's a mistake and it's '73. 
MR. PINCUS: She wasn't working there in '70. 
MR. FRIEDMAN: That should be '73. 

MR. PINCUS: I was going to ask Mr. Friedman. 
THE COURT: All right. 


BY MR. PINCUS: 

Q So, question again, “During this period in 

question from September 21, 1973, to the latter part of 
October, 1973, wmrm the bags of mail containing film coming 
over ever day?" 

Do you remember that question? 

A Yes, sir. 

Q And do you remember this answer, "Yes.“? 


A They were. 

THE COURT: They were. 

q The following question, "Approximately? - , and 
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your answer, "Four or five." Now, did you mean four or five 

mail bags per day? 

A Approximately, yes, sir. 

q Would you have any idea of how many rolls of 

film are contained in each mail bag? 

A No, sir. 

Q Would you — from your knowledge, if you know, 

would you say that four or five mail bags a day would be a 

substantial amount? 

A Yes, sir. 

Q Thank you. Now, after you started with the 

$9.95 offer, did Mr. Mascara ask you at any time about how 

much had been deposited in the bank? 

A He did ask once about our bank balance but that 


was about all. 

q You are sure of that,that he only asked once? 

A Maybe « couple of times but he did ask about 

q Did he ask you regularly every day? 

A No, he didn't. 

q All right. I'm sorry, your Honor. 

I call your attention to the Grand Jury testimony 


of October 


any 


18, 1974 and on Page 53, at line — Line 11: 
"Question: How about Mr. Mascara, did he have 

discussion — did you have any discussion with him 


r 
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regarding the $9.95 offer? 

Do you remember that question? 

A Yes, sir. 

Q "Answer: No, sir. He only wanted to know how 

much money we had in the bank at the time." 

Do you remember that? 

A Yes, sir. 

Q All right. And next question, "When was that?" 

And your answer, "Around the middle of October." All right. 
Now, coming down to Line 22— I'm .sorry. Line 20: 

"Question: Did you show him the bank deposits? 

Do you remember that question? And your 

answer: 

"Answer: Every night before I went home, I made 

a tape as to how much money we had in the checkbook at 
the time and that is what he saw." 

A That's right. 

THL COURT: That's right? 

Q So then it's not quite true when you say that he 

only asked you once, maybe twice? 

A No, sir. No, sir. You are taking it out of 

context, sir. 

Q I'm taking it out of context? 

A Yes, sir. 
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MR. FRIEDMAN: Can she be allowed to explain, 
your Honor? 

THE COURT: The question was, -*■ I think the 
answer was that she — that Mr. Mascara asked her only 
once about the bank account. 

THE WITNESS: He only asked ire about the bank 
account a couple of times. However, every day I did 
make a tape and every day I did give a tape as to what 

* 

our bank balance was. When he saw the tape every day, 

I didn't show it to him in particular but when he saw 
it every uay, but I did make the tape every day. 

Q And however you did state in your answer, "Every 

night before I went home I made a tape," we all understood. 

A Right. 

Q "As to how much, money we had in the checkbook at 

the time and that is what he saw.”? 

TIfE COURT: Yes. 

A That would be what he saw. I didn't say he saw 

it every day, though, sir. Every day I made the tape but he 
might not have seen it every day. 

Q That’s what you said at this time. 

A That's what I said at that time also, sir. 

THE COURT: The question with respect to which, 
Mr. Pincua, this was supposed — 
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0 Now, I believe you testified that you were told 

Mascara to remove all but $100 in the charge, 

MR. FRIEDMAN: Objection, your Honor. It 

wasn't Mr. Mascara. She testified 

MR. PINCUS: I am sorry. Mr. Seminara. 

Forgive me. 

0 I believe you testified that Mr. Seminara told 

you on several occasions to withdraw all of the moneys in the 
credit card accounts with the exception of $100 minimum 
deposit? 


A Yes, sir. 

o Do you know whether or not there came a time 

when the bank itself — one of the banks stopped the account 

when it had $5600 in it? 

A Yes, sir. 

q There is another bank that stopped the 

account when it had $700 in it? 

A Yes. 

q Can you explain that to us? 


A 

Q 


They froze our 
You mean — 


accounts. 

But you hadn’t drawn the money 



23 

24 

25 


out? 

A I did draw the money out. They bounced the 

check. They returned the check to us. They will not accept 

r' 
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it. 

Q I see. 

MR. PINCUS: Wo further questions, your Honor. 
MR. RIVERS: I just want to clarify something. 

CROSS EXAMINATION 
BY MR. RIVERS: 

O Isn't withdrawing money out of the bank and 

depositing two seoarate processes? 

A Yes. 

0 So the fact that you drew the money out has 

nothing to do with the fact that you wrote a check on the 
Pranklin National? Do you understand? 

No. 

You drew money out of the credit account with 

Yes, sir. 

And you wrote a check from the Franklin 


A 

0 

other banks? 
A 
0 


National; is that right? 

A Wo. I wrote— Where T withdrew the money 

from, they were checks that were written out. You see, the 
Bank Americard accounts and the Master Charge accounts, they 
were check books themselves, and I withdrew a check from 
there, depositing it into the Franklin National Bank. 


r 
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And Franklin bo meed the check? 
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Nieman-cross/Rivers 
THE WITNESS: This one here. 

Q Show roe on this exhibit. 

the COURT: You have to t Ik louder, too, 

Mr. Rivers. 

MR. RIVERS: Government Exhibit 1-G and 1-H. 

Q Show me where it would indicate whether the 

person caroe in or didn't coroe in in response to an offer. 

A All right. If they came in, this ould be on 

the card imprinted. It would have the account number. You 
know, when they put it through the imprint machine. It 
would have that, first off. It would also have the signa¬ 
ture and their address on the bottom of it. Where it says 
■Description," it would have — then it would say, "Intro¬ 
ductory nail offer," you know, "$9.95" et cetera. 

Q Now, the person called in, where would it 

indicate that? 

A That would say right wer cardholder's signa¬ 

ture, "Phone order." This would not be typed; this would 
be written in. 

Q Not typed. The fact that it's typed in and 

the fact that it does not say, "Phone order" indicated that 
person did not respond to an offer? Is that what you are 
saying? 

A Yes. 

r 
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Nieraan-cross-Rivers 


2 

Q 

Every other card other than the $9.95 is typed 


3 

in? 



4 

A 

No, they are not. 


5 

Q 

That is written in? 


6 

A 

Right. 


7 

Q 

And it says "Phone order"? 


8 

A 

They will say "Mail order" or “Phone order." 


9 

Q 

It will say "Phone order"? 


10 

A 

Phone order. 


11 

Q 

Listen to my question. 


12 

A 

Yes. 


13 

Q 

You are representing to the jury and to this 


14 

court the fact that the card is typed in and the fact that 


15 

it does not 

say "Phone order" that that alone indicates to 


16 

you that there was not a response to an offer; is that 


17 

right? 



18 

A 

Yes, sir. 


19 

Q 

So that every other offer other than the 


20 

$9.95 would 

be written in and would have "Phone order" 


21 

written on 

it; is that what you are saying? 


22 

A 

Or "Mail order." 


23 

Q 

"Mail order" written on it oy handwriting? 


24 

A 

Yes. It also tells you what media it came 


25 

from. It would also say, "Phone" or "Mail order. Modern 
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7 


1298 


1 

2 

3 

4 

5 

6 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Nieman-croes/Rivers 

Photography," and you would know what media it waa. 

MR. RIVERS t All right. Thank you vary much. 
MR. PINCUS: I have one more queation, if 

I may. 

CROSS EXAMINATION 
BY MR. PINCUS : 

Q Kiss Nieman, since you kept the hooka, could 

you tell ua between September 26th and October 23th of 1973 
approximately how much money waa spent for film and develop¬ 
ing paper or photographic paper? 

Do you have a rough idea? 

A As far as film, gee, I just have to look at 

my book. 

Q All right. Well, would it refresh your recol¬ 

lection if I said approximately $40,000 during that period? 

A I don't think that much. Maybe that much. 

Well, we needed a lot of paper. 

Q You needed a lot of paper for what reason? 

A To process the film. 

0 To process film; isn't that so? 

A We were running out of the paper. 

THE COURT; But aren't we getting far afield 

here? 

MR. PINCUS t Your Honor— 
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Nieman-cross/Pincus 

TITE COURT: No. 

MR. PINCUS: Your Honor, this— 

THE COURT: No, I have been here too long. 

MR. PINCUS: But, your Honor, this witness 
testified that there was very little processing 
going on. 

THE COURT: All right. 

MR. PINCUS: It's germane to the— 

THE COURT: In that period, she said very 
little film processing. 

MR. PINCUS: And now she testified that there 
was approximately $40,000 spent for film and paper, 
and that they needed the paper because they had to 
process a lot of film. 

Now, that is very important, your Honor. 

THE WITNESS: Sure, they needed processing. 

THE COURT: What? 

THE WITNESS: What happened was -- Let me 
explain. 

THE COURT: Tell the jury. 

THE WITNESS: They laid off a lot of people 
in the middle of September. Along with those people 
went a lot of people from the lab. They stopped 
developing completely in the lab for a good — I woul 

r 
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say a good two weeks. Maybe a little more. During 
which time we were still getting mail bags full of 
film that had to be developed. 

Now. we were lucky that we were able to 
process film at a rate of speed that we were not too 
far behind. In other words, if you sent in film, 
you would get it within a week. You know, when we 
had paper, et cetera. However, when they laid off 
a lot of people for a good two weeks, we were with¬ 
out, you know, we were without people to process this 
film. They began processing with only a couple of 
people. Then we hired back a few more people, with 
that we were trying to process a lot more. 

Now, as far as the film — the $40,000 for 
film and paper, I don't know if that figure is a 
hundred percent correct. I know we needed a lot of 
paper, and, plus, we needed film to sell. 
q All right. So then if you needed a lot of 

paper, isn't it a fact, then, that when you said that they 
were doing very little processing, that you weren’t quite 
telling the truth? 

A Mo, I was telling the truth. They were still 

doing processing. They weren't working at full capacity. 

0 What was full capacity for that plant, do you 
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Nieman-cross/Pincus 

know? 

A Full capacity for the machines? 

0 Yes. 

A Sure. They would have two and three rolls of 

paper coning out of the printing machine. Two printing 
machines running. 

p As a matter of fact, rs full capacity for 

that plant 10,000 rolls of film per day? 

A Approximately. I would-- 

MR. PINCUS: Mo further questions. 

MR. RIVERS: Your Honor, I have— 

THE COURT: Well, now, we can't keep thi3- up. 
MR. RIVERS; I'm sorry, your Honor, but every 
time a question is asked something else develops. 

THE COURT: I know. 

MR. RIVERS: Will you mark this for identifi¬ 


cation? 

THE COURT: Now let's try to limit this so 
that we can go to lunch. I mean, it's been a long 
process. 

THE CLERK: Document marked Defendant's 
Exhibit M. 

(So marked) 

THE COURT: Maybe we will go to lunch first 

r' 
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and then come back. 

MR. RIVERS: I think this will be very short. 
THE COURT: All right, we will try. 

THE CLERK: The document is dated 6/13. It 
is a Bank Americard. 

TIIE COURT: All right, that's for identifi¬ 


cation. 

CROSS EXAMINATION 
BY MR. RIVERS: 


Q 

A 

0 

A 

O 


Will you tell me what this is, Mrs. Niera~n? 
This is a slip. 

Is it for the Bank Americard? 

Yes, Bank Americard. 

Can you tell me whether or not that represents 

an order at the Foto Factory? 

A T can't read what it says. Camera charge. 

MR. FRIEDMAN: I ask that the— 

MR. RIVERS: I didn't— 

MR. FRIEDMAN: There has to be a foundation. 
MR. RIVERS: Is this an objection? 

MR. FRIEDMAN: That's an objection. I think 
she should be asked— 

MR. RIVERS: Whenever I begin to ask a ques¬ 
tion— , - 
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Q It came out of Modem Photography? 

A I believe so. It looks like Modern Photography 

Either mail order or Modem Photography. I am not sure what 
she did with it. 

0 You are not sure. Is jour answer you are not 

sure? 

A My answer is yes, I am not sure if that is 

mail order. Ho, it is not. Could be mail order. 

MR. RIVERS: All right, I have nothing further. 
THE WITNESS: I think it's mail order. 

MR. RIVERS: I have no further questions. 

May I have the exhibit? 

THE COURT: Wait a minute. Has this been 
introduced in eidence? 

THE CLERK: No. 

MR. FRIEDMAN: That was the basis of my objec¬ 
tion, your Honor. 

May I see it, please? 

THE COURT: Well— 

MR. FRIEDMAN: Your Honor, may I see the 
exhibit? 

MR. RIVERS: I didn't offer it in evidence. 

THE COURT: Let him see the exhibit. 

REDIRECT EXAMINATION 

r; ; 
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Nieraan-redirect 

A In the beginning, yea, air. I don't know if 

any of then cane in that were generated from the $9.95s. 

This I can't tell you. They didn't have any marks on them. 

q Now, the procedures that you outlined with 

respect to the coupons that would come in for mail orders 
and clipping those to the merchant's copies, you retain 
all of those procedures that Mr. Rivera asked you about? 

Were those the general procedures that would ordinarii/ 
be followed in the ordinary course of business of Foto 
Factory? 

A This was the procedure we were supposed to 

follow. 

Q Was that procedure followed with respect to 

the $9.95 charges? 

A As far as what it was generated from 

I don't understand that question. 

0 In other words, were there any coupons that 

were attached to the merchant's copies for $9.95 charges? 

A There were none. 

0 Now, prior you testified that there were 

several employees who were laid off on or about September 
15, 1973; is that correct? 

A Yes. 

q Was the company in bad financial shape on 

r ' 
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Ni man- redirect 

September 15, 19737 

A Yes, sir. 

MR. PRIEDMAN: I have no further questions. 

THE COURT: I have one. 

MR. RIVERS: I have one also. 

THE COURT: I am sure. 

You said there was very little film work donw 
between September, I think the 23rd, and October 21st. 

MR. PRIEDMAN: September 21st and October 17th. 
THE COURT: And October 17th. 

THE WITNESS: Pilm orders. 

THE COURT: Pilm orders. But you also had 
previously testified that there was $40,000 worth of 

paper. 

the WITNESS: That's for processing of the 

film. In other words, you know 

THE COURT: Ybu were talking about film orders? 
THE WITNESS: I am talking about new orders 
coming in where somebody would say they would like 

to buy twelve rolls of film. 

THE COURT: There were very few film orders? 

THE WITNESS: New orders coming in. 

THE COURT: But nevertheless, you had the 
paper for the processing? w 
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MR. PINCOS: No. 

THE COURT: Mr. Friedman, any further 
questions? 

MR. FRIEDMAN: No, your Honor. 

THE COURT: The clock ha3 nothing to do with 

it. 

MR. FRIEDMAN: No further questions. 

THE COURT: All right. We will have an 
adjournment now until 2:40. I will be here. 

Gentlemen, do you think you can be back at 

2:30? 

Yes, an hour. Why don’t we start at 2:30? 

MR. RIVERS: We are at a disadvantage. Can 
I come to the side bar? 

(The following took place at the side bar.) 

MR. RIVERS: We have a witness standing by. 

I don't know if he is finished with— 

MR. FRIEDMAN: I have one more witness. 

But we are going to ask for an offer of proof with 
respect to the witness which we believe to be am 
accountant. 

THE COURT: That will be inmediately— 

That will be as soon as you come back? 

MR. FRIEDMAN: We have—» 

THE COURT: As soon as we come back from lunch. 

r 
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MR. FRIEDMAN: As soon as ve come back from 
lunch the Government has one ~or.. - 'tness to call 
who will take five minutes direct. 

THE COURT: Then you want to :aak*? 2 m offer? 

MR. FRIEDMAN: Then we will rest. And they 
are going to call their first witness. And then we 
are going to ask for an offer. 

MR. RIVERS: I object. 

THE COURT: I don’t understand that. He is 
going to call for a witness. How can you ask for an 
offer of proof? 

MR. FRIEDMAN: Your Honor, Mr. Rivers and 
Mr. pincus have indicated that they are going to call 
an accountant who is going to put in a report. 

MR. RIVERS: No. I am putting inhis testimony. 

THE COURT: They think they can try, apd I wi^ij 
assure vou that I will act in accordance with the 
Rules of Evidence as I see fit. 

MR. FRIEDMAN: Your Honor— 

THE COURT: I don’t understand what you are 
talking anout. 

MR. FRIEDMAN: Ml right. Your Honor, I think 
the jurors may be wondering why Mrs. Schwartz isn t 
here. Will you announce that she is not well. 

THE COURT: I doh’t think it makes any 


r 
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difference. 

All right. Do you think— 

MR. PIHCUS: Tee, 2:30. 

THE COURT: All right, it will be 2:35 by the 
tine you fellows get out of here. 

(End of side ber.) 

THE COURT: All right, see if we can get back 
at 2:30. Please do not discuss the case. 

(Luncheon recess taken.) 


r 
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afternoon session 
(Tins noted: 2:30 p.m.) 

THE CLERK: Government Exhibit 71, letter 
contents, Jules * Stem, marked. 

(So marked, for identification.) 
the COURT: Bring the jury in. 

MR. FRIEDMAN: I have one rearuest to make to 

expedite the trial. I am not using the word 

application any more. 

THE COURT: I know, but you are taking mv 

time. 

MR. FRIEDMAN: Your Honor, Title 39, 

Section 3009 provides unsolicitated mail matter loes 
not have to be returned and I would like the Court 
to take judicial notice of this under the new Rules 
of Evidence. 

THE COURT: Where is that? 

MR. FRIEDMAN: Title 39, I have it here, your 

Honor. 

THE COURT: Why didn’t you do this before? I 
as, not goinq to cone In every morning and every 
afternoon and have applications. I cannot put the 
jury on If you have application after application. 

What is the purport of this? 

MR. FRIEDMAN: To show under this statute 

that the previous customers were not getting anything 

r * * 
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of value because they did not have to pay for it. 

THE COURT: Is this applicable to this 
afternoon's hearing or to something else? 

MR. FRIEDMAN: Your Honor, I raised the 
question because I am not sure of whether the Court 
should read this to the jury before the Government 
rests or whether it can be — in other words, 
whether it has to go in out case. 

THE COURT: Let me see. where you have the 

mark? 

MR. FRIEDMAN: Yes, Section 3009. 

THE COURT: Well, I do not know how it comes 
up now. It comes up in the charge, does it not? You 
better tell me in what context you bring it to my 
attention, that is Section 3009 of Title 39. 

MR. FRIEDMAN: In the context, your Honor, of 
the testimony that the previous customers did not 
order these mailers therefore under that statute 

they were not receiving under the law anything of 

* 

value that they had to pay for or do anything with. 

THE COURT: Well, that cones up in the 
instructions, not now. 

MR. FRIEDMAN: Well, I just wanted to raise it 
with the Court at this time. 

THE COURT: I cannot see how it cones up now. 
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do you? If It cane up now I would still have to 
instruct the jury with respect to this section, is 
that right? 

MR. FRIEDMAN: I believe your Honor is correct, 
that on second thought that it is a question of law. 
THE COURT: All right, let us bring in the 

jury. 

(The jury took its place in the jury box.) 

THE COURT: Have you another witness? 

MR. FRIEDMAN: Yes, your Honor, the Go'^mraent 
calls Mr. Libasci. 

FRANCIS J. LIBASCI, called as a witness, 
having first been duly sworn by the Clerk of the 
Court, took the witness stand and testified as 
follows: 

DIRECT EXAMINATION 
BY MR. FRIEDMAN: 

0 Mr. Libasci, what do you do? 

A I am chief accountant, Rockville Centre Post 

Office. 

THE COURT: Now that we have the microphone on, 
you do not have to speak so close to it. 

0 Mr. Libasci, were you so employed in 1973? 

A Yes. 

THE COURT: Chief accountant of what? 

r 
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Libasci-direct 

THE WITNESS: Of the United States Post 

Office, Rockville Centre. 

BY MR. FRIEDMAN: 

O And Mr. Libasci, in the course of your 

official duties, did you become involved with postage meters7 

A Yes. 

0 Are you familiar with the company known as 

Poto Factory Limited? 

A Yes. 

0 With respect to postage meters, does each 

postage meter in existence have its own number? 

A Yes. 

q And will you please tell the ladies and 

gentlemen of the jury how a company — what steps a company 
has to take to get permission from the Post Office to use 
a postage meter? 

A There is an application that they have to fill 

out and file with the Post Office and then the postage meter 
is assigned by one of the authorised companies, in this 
particular ca*e, Pitney-Bowes, and then the firm has to 
bring the postage meter to the Post Office for setting and 
it is set with a certain amount of postage which is paid in 
cash at that particular time by the firm and as the postage 
is used from the meter there is a descending register 
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first time? 

A Yea, I did. 

q Who gave it to you? 

A Inspector Krusala. 

0 was that during the lunch break? 

THE COURT: PB14700 — 

THE WITNESS: 003. 

q You know whose number that is? 

A Yes, that is assigned to Foto Factory, or was 

assigned to Foto Factory. 

q Are the rules and regulations or practice of 

the Postal Service such, or, does the Postal Service dee* an 
envelope to have been mailed if it has a canceled postage 

meter on it? 

A Yes. 

MR. FRIEDMAN: At this time I would like to 
offer in evidence Government Exhibit 71, an envelope. 
MR. RIVERS: May I have a voir dire, your 

Honor? 

THE COURT: Yes. May I look at it first so I 
will know what we are talking about. 

(continued on next page) 
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Llbaacl 

VOIR DIRE EXAMINATION 
BY MR. RIVERS: 

O Mr. Libasci, once an envelope is accepted at 

the Post Office, it is deemed mailed? 

A Yes. 

q So that it is not only the requirement that 

the postal meter is written across, but it be accepted at 
the Post Office also? 

A Yes. 

Q Can you tell us, baaed upon observing this 

letter that you are looking at, whether or not it was ever 

accepted at the Post Office? 

A Looking at it, it is har'. to make that 

assumption. 

0 You cannot say that, is that right? 

A Yes. 

MR. RIVERS: I object. 

MR. FRIEDMAN: I would like to ask one 
further question if I may, your Honor. 

THE COURT: Go ahead. 


(continued on next page) 
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Libasci 

DIRECT EXAMINATION 

BY MR. FRIEDMAN (continued): 

0 is there a presumption within the Postal 

Service with respect to envelopes that have postage meter 
numbers on them as to whether they in fact were mailed or 

not? 

A Yes there is. 

0 What is that presumption? 

A That once it is accepted it is considered 

mailed. 

0 You testified, when Mr. Rivers asked you if 

that envelope was in fact accepted, and you stated there is 
no way you could tell it was accepted. I am now asking you, 
in those cases where you have an envelope that has the 
postage meter on it and a cancel issue on it and you do not 
know whether it is a fact it was given to the Post Office 
for mailing, whether there is a presumption in the Postal 
Service as to whether that envelope was mailed? 

A Yes there is. 

0 What is the presumption? 

A That it has been mailed. 

O So does it have to be — does the Post Office 

have to know it is accepted? 

A No. 
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Libasci -direct 
Q For mail? 

A No, it is not a reexuireraent. 

0 So the postage meter holder,in this case Foto 

Factory Limited, were they charged for that envelope? 

A Yes, they were. 


MR. FRIEDMAN: I renew my offer. 

MR. RIVERS: I am going to object, based upon 
the fact that the witness changed his testimony. 

THE COURT: He did not change his testimony. 

MR. RIVERS: He said he did not know if it was 

accepted by the Post Office. 

THE COURT: I will let the jury decide whether 
it was mailed. It is going to be admitted in evidence 
on the testimony. 


MR. RIVERS: May I ooint out to the Court 
there is nothing in the evidence, no indication to 

point out what is in it. 

THE COURT: It does not have to be. It is 
admitted in evidence. The jury can decide how much 
weight they are going to give to it, but here is an 
envelope with a postal meter mark with a eight cent 
discharge on it paid by Foto Factory with their 
number on it. This man testified under the 
circumstances there is a presumption in the Post Offi 


pe 
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Libasci-direct 

that it haa bean accepted and received at the Poat 
Office. Ia that correct? 

THE WITNESS: That ia correct. 

THE COURT: It ia admiaaible in evidence. 

THE CLERK: Government Exhibit 71 ao marked, 
in evidence. 

(So marked.) 

MR. RIVERS: May I aak the Court to take a 
cloae look at this envelope? 

THE COURT: All right. You mean something up 
there in the left-hand comer? 

MR. RIVERS: No, becauae of the back. 

MR. FRIEDMAN: Your Honor, may I call the 
Court'a attention to the fact that varioua envelopes 
had writings on them from the people who received 
them. 

THE COURT: We had excised that from the 
envelopes by putting those over on them just as it 
was done in the frying pan statement. 

I think Mr. Friedman agreed it did not have 
thia on the back. 

MR. RIVERS: I did not hear that question put. 
Did it have anything in it at the time. 

THE COURT: I do not know. 

r " * 
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Libaaci-direct 

MR. RIVERS: Or have acmething in it now, I 
do not know. 

THE COURT: Well, I think you are right. He 
ia only offering the envelope, Mr. Rivera, what i« 
in it ia not going to come in unleas he developa it. 

He ia only offering the envelope. 

MR. FRIEDMAN: I ask the contents be taken 
out of the envelope and it is not offered in evidence. 

THE COURT: And I understand that the piece of 
white paper or bluish paper on the back was not on 
the envelope at the time it was metered, ia that 
understood? 

MR. FRIEDMAN: Yes. I would like to call to 

the Court's attention — 

THE COURT: Is that understood? 

MR. FRIEDMAN: Yes, your Honor. There are 
several in which a piece of blue paper waa put over 
writing that was caused or possibly placed on these 
envelopes after they were mailed out by people other 

than Foto Factory Limited. 

MR. RIVERS: Can we see them before they are 

redacted? Can we see the contents? 

MR. FRIEDMAN: We can take them out and he can 

see them. 

r~ ’ 
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• 12 

2 

THE COURT: Yes, I think you are right. I 



3 

think you have a right to see them. 



A 

MR. PRIEDMAN: Shall we have a recess? 



5 

THE COURT: Keep going. Is this your last 


) 

6 

witness? 



7 

MR. PRIEDMAN: Yes, your Honor. In fact, I 



8 

have no further questions of this witness. I would 



9 

like at this time to offer in evidence Government's 



10 

Exhibit 15, 17, 22, 23, 30, 32, 38, 42, 43, 44 and 46, 



11 

all Xerox copies of envelopes that Mr. Schroeder 



12 

previously testified appear to be copies of envelopes. 


• 

13 

THE COURT: They have nothing to do with this 



14 

witness' te 8 timony? 



15 

MR. PRIEDMAN: No, your Honor. 



16 

THE COURT: Let us stick to this witness and 



17 

to the envelope we are now concerned with. Can you 



18 

take off that piece of paper right now? I do not 



19 

want to take a recess. 


i 

20 

MR. PRIEDMAN: Yes, I can. 



21 

THE COURT: And then put it back if need be. 



22 

MR. LENT: If it please the Court, at this 



23 

time we would object to this going into evidence 


• 

24 

unless the blue slip were removed and the envelope 


25 

submitted exactly with all the writing which appears 
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to be front the person who received it. 

THE COURT* Let roe see it. 

MR. LENT: I think it would be unfair other¬ 
wise because it only gives a partial story. 

THE COURT: No, I do not think so at all. It 
has only been offered that it was mailed out. I think 
this is simply confusing. 

MR. FRIEDMAN: Your r 4 oi.or, may I call to the 
Court's attention, as well as defense lawyers', that 
there are other envelopes that have writing on them 
and we have covered them up because there was no 
testimony as to who in fact put the writing on. Are 
we going to take it off this one and not others? 

THE COURT: No, we are not going to take it . 
off any of them. Put it back on. Objection overruled 

Let us proceed. 

MR. RIVERS: Exception, your Honor. 

MR. LENT: Exception, your Honor. 

THE CLERK: Government Exhibit 71 received in 
evidence. 

MR. FRIEDMAN: I have no further guestions of 
this witness. 

THE COURT: Is there any cross-examination? 

MR. LENT: No questions. 
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I 


Libasci 

MR. FIVERS: No questions. 

THE COURT: Thank you very much, Mr. Libasci. 

(Witness excused.) 

THE COURT: You nade some offers before? 

MR. FRIEDMAN: At this time, I renev; my offer 
and for brevity's sake, I believe Madam Reporter has 
the numbers of the exhibits that the Government again 
moves to offer in evidence that Mr. Rchroeder 
testified were Xerox copies of oriqinal envelopes 
that he prepared in connection with the 995 nailers 
that in fact were mailed. 

MR. LENT: I will object. 

THE COUPT: Did he testify he could not find 
the originals? 

MR. FRIEDMAN: No, your Honor, he did hot. 

MR. LENT: He also testified that they appear 
to be, your Honor, he was not absolutely definite. 

THE COURT: I think that is true of all the 
testimony. That objection is unsustainable. Are 
you offering these under the new rules? 

MR. FRIEDMAN: Yes, your Honor, they are 
being offered under Article 10 of the new Rules of 


Evidence. 

THE COUnT: Can we read it again? 
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1 

2 

15 3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MU. FRIEDMAN : Article 9 , I stand corrected — 
I an sorry. Article 10 of the Rules of Evidence. 

THE COURT: Yes. Well, it gives the 
definition, but it does not say whether it is 
admissible. 

MR. FRIEDMAN: I am sorry, your Honor? 

THE COURT: This simoly gives the definition. 
It does not go any further. 

MR. FRIEDMAN: I believe I can call the 
section to the Court's attention. 

I direct the Court‘s attention, if I may, to 
1003, Section 1003. 

THE COURT: Let me see those exhibits being 
offeied. I will permit them. 

MR. RIVERS: May we see the exhibits before 
they are permitted in evidence? 

THE COURT: Yes. 

MR. RIVERS: May we at this time have a side 
bar for just a minute? 

(Whereupon a side bar was held without the 
hearing of the jury as follows:) 

MR. RIVERS: I call the Court's attention to 
the fact, these have no meters on them at all, they 
are not discemable at all. I would like to point 
out to the Court that the rule of evidence quoted by 


r *• 
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counsel J>as to do with the rule that if the 
which are copies of the actual originals are 
in evidence that there is no way that a piece of 
such as this can be an exact duplicate of anything 
because it is only a piece of paper. 

THE COURT: Well, it could be. You do not ha 
any testimony to that effect, but it could be. 

Just a moment, I want to look at that. We 
would have to look at Schroeder's testimony ar.d see 
what he said. 

MR. RIVERS: Ip addition, the rule of evident 
speaks about photostats, these are not photostats, 
these are different. 

THE COIRT: They say copies of. I am not 
worried about that, that is a technical matter. 

MR. RIVERS: This does not say meters.- This 
one you can't tell if it is an envelope. 

MR. LENT: There is no meter number at all, 
there is nothing on it and another and another one, 
nothing, nothing. 

THE COURT: Let us separate them. This is 
not exactly nothing. 

MR. RIVERS: You cannot tell that these are 
mailed items. 

THE COURT: What did Schroeder say? 

r •• 
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NR. PRIEPKANt If I may ba hoard, Mr. Schroadat 
tastlflad that ha had anwalopas of Potc-Max and 
Poto Pactory 11mltad and that ha tapad an tha numbar 
and addrass an aach ana ha got and ha mailad than 
out and thaaa all appaarad to ba tha onas that ha 
praparad. 

THE COURT: What did ha say, that ha did not 
hava tha originals? 

KR. FRIEDMAN: No, tha originals, your Honor, 
would ba in tha hands of tha oonauaars. 


(continuad on naxt paga) 


r 
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THE COURT: Where did he get the photostats? 

MR. FRIEDMAN: There were sent to the Postal 
Inspector. 

THE COURT: This is not enlightening. The or- 
icrinals were in the hands of the consumers, and he qot 
photostats of the originals. Just let me do it step 
by step, I am very stupid. 

MR. FRIEDMAN: To that I would take exception, 

your Honor. 

THE COURT: Where did he get the photostats 
from, the originals, how did he get them? 

MR. FRIEDMAN: Mr. Schroeder never had them, the 
Postal Inspector Krusala had them. 

THE COURT: The Postal Inspector out there in 
the court? 

MR. FRIEDMAN: Mr. Krusala is seated at the 
table, from all those people who complained. 

THE COURT: How did he get them? 

MR. FRIEDMAN: They complained to the local 
Postal Inspectors. 

THE COURT: Did he go out and make photostatic 

copies? 

MR. FRIEDMAN: No, the local Inspector sent them 
on to Mr. Krusala. 

MR. RIVERS: Why can we not call the Postal In- 
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specters for tht originals? 

THE COURT* This is not clear to ma. The local 
Postal Inspector from wham he got the photocopy, he 
got it from Lawrence H. Tomlinson? 

MR. FRIEDMAN* Yes. 

THE COURT: Why didn't he get the originals. 

MR. FRIEDMAN* I am not sure, your Honor. The 
law does not require, where you have the explanation 

where the original is — 

THE COURT: I would not go as far as that. 
has to say he does not have the originals. He said they 

were sent out. 

MR. FRIEDMAN: The rule provides — 

THE COURT* Forget the rule, I read the rule. 

The envelopes are unavailable, that is enough. You do 
not have to read the rule. What bothers me is that we 
have here testimony that he said that he mailed these 

out, the originals. 

MR. FRIEDMAN* Yes. 

THE COURT* And he said he mailed these and Mr. 

Rivers says if he mailed them -- 

MR. FRIEDMAN* Well, you cannot make out the 

meter number on some of them. 

THE COURT* This is the worst of all. I think 
obviously there is a meter number on this of some kind , 

r* • > 







1332 


We have had Foto Max which was testified to tie jury, 
and they can make such inferences as they wish. The 
fact that it has little weight does not mean it is not 

admissible. 

MR. FRIEDMAN: Mr. Schroeder said it appeared 

to be copies of what he mailed. 

THE COURT: Well, I suppose the very names can 
be found in the customer lists of Foto Factory. 

MR. RIVERS: Well, we have the frying pan situa 

tion — 

THE COURT: The frying pan has nothing to do 
with this. 

MR. LENT: Wouldn’t the fact that if the copies 
were made from the originals, then the originals were 
available? 

THE COURT: No, if they are out in Illinois, in 
Maine, Quincey — 

MR. LENT: Well, if they sent them in. 

MR. RIVERS: We do not necessarily want to see 

it today. 

THT COURT: No, we are not going to do that. 
What about this testimony, would he say he got 

them from the local post offices? 

MR. FRIEDMAN: From the local Postal Inspector, 

or the consumer complaint. 

r •• ' 
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THE COURT* From whom? 

MR. FRIEDMANS From the consumer complaint. 

THE COURT: Well, then, he got them from the 
local Inapector. Put him on the stand. 

MR. FRIEDMAN: May I have a moment to ask him? 
THE COURT: Put him on the stand. 

(Whereupon, the side bar was concluded.) 


JB fls 


(continued on next page.) 
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MR. FRIEDMAN: Your Honor, at this time the 
Government calls -- the Government will hold in 
abeyance its motion to have these exhibits offered 
in evidence and will call Inspector David Kraaula. 
DAVID A. KRASULA, called as a witness, after 
being duly sworn by the Clerk of the Court, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. FRIEDMAN: 

g Inspector Krasula, are you employed by the 

United States Postal Service? 

A Yes, sir. I am employed by the Postal 

Inspection Service. 

g I see. And is it part of your duties to 

investigate cases in which the mails are used in a fraudulent 
manner? 

A Yes. 

MR. PINCUS: Objection. 

THE COURT: Well, in which there is a claim of 
some violation of the postal regulations? 

THE WITNESS: Yes, sir. 

g And did you conduct an investigation with 

respect to Foto Factory Limited and a $9.95 introductory 
offer? 

A Yes, sir, I did. 
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Kraaula-direct 

Q Will you please look at Government Exhibits 

for identification: 15, 17, 22, 23, 30, 32, 38, 42, 43, 44 

and 46. I believa there are 11. They are photostatic 
copies. 

A Yes, air. There are 11 photostatic copies here. 

q Did you see all of those 11 before? 

A Yes, sir, I have. 

Q And willyou tell the ladies and gentlemen of 

the jury under what circumstances you saw them before? 

A As a result of a questionnaire that I sent to 

the different individuals whose names and addresses appear 
on these photostatic copies. These items were returned to me. 
The photostats were returned to me by the addressees, and 
indicating that they had been the recipient of these items. 

q Did they indicate to you that they received 

them from Poto Pactory Limited from the united States mails? 

A They invoiaed — they indicated that they had 

received the originals of thees documents from Poto Pactory 

Limited through the U. S. mails. 

MR. PRIBDMAN: I have no further questions. 

I would like to offer them in evidence at this 

time. 

THE COURT: All right. Any questions? 

MR. RIVERS: I would object. Pirst of all, 

r *■ 
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- * 



Krasula-direct 

let me find out if Mr. Erasula made the copies that 
are before you. 

CROSS-EXAMINATION 
BY MR. RIVERS: 

Q Did you? 

A i 0 . They were made by the addressees, 

j Can you say whether or not the copies are an 

exact duplicate of what was in the possession of the 
addressees? 

A Based on iw observations of similar envelopes, 

these appear to be an accurate reproduction of what these 

individuals received. 

q I didn’t ask you that. I asked — 

THE COURT: Well, it's — no. It's very 
sirple. I an not going to waste too much time here. 

Let me ask you this. You called up the 
addresees. 

THE WITNESS: I wrote all these people a letter 
THE COURT: All right. And you asked them for 

photostatic copies of the originals? 

THE WITNESS: Yes, sir. I asked them for the 

originals or a photostatic copy. 

THE COURT: In a letter or by phone? 

THE WITNESS: In a letter. 


I 


r 
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K r as ul a- cross /Ri ve ra 

THE COURT: And in response thereto you got 

these? 

THE WITNESS: Ye3 , dir. 

THE COURT: All right. Well, we will let them 
do you have anything to sav, Mr. rincus? 

MR. PIICUS: No, thanks, your Honor. 

THE COURT: We will put them in evidence. It 
is admitted in evidence. It is up to the jury to give 
such weight to them as they deem advisable. 


MR. 

RIVERS : 

I object. 


THE 

COURT: 

Ye3. 


THE 

CLERK: 

Government Exhibits 

15, 17, 22, 23, 

3G 

, 42, 43 

, 44 and 46, marked 

in evidence. 

THE 

COURT: 

All right, what is 

the next -- 


MR. FRIEOMA’1: I have no further questions of 
Inspector Krasula. 

THE COURT: Any further questions of Inspector 
Krasula, gentlemen? 

MR. RIVERS: I intend to call Inspector Krasula. 
THU COURT: Well, he i3 here. 

MR. RIVERS: Can I continue asking him -- 
THE COURT: I think you'd better let the 
Government say whether it rests first and then call 
Inspector Krasula at a later time. 

r . .. 
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All right, you can ait down. Please 
leave the stand, Mr. Kraaula. 

(Witness excused.} 

HI*. FRIEDMAN: At this tire, your Honor, and 
ladies and gentlemen of the jury, the Government reata 


THE 

COURT: 

All right. That's your 

case. 

MR. 

FRIEDMAN 

: Yea, sir. 



Til- 

COURT: 

Do you wish to make 

any 

applications 

MR. 

PINCUS: 

At this tire, your 

ilonor -- 

THE 

COU RT: 

Outside the presence of 

the jury. 

MR. 

RIVERS: 

Yes. I would like 

to. 


THU 

COURT: 

211 right. Then we 

will excuse the 


jury for 5 or 10 minutes while applications are being 
made. 

(Whereupon, the jury retired from the courtroom,) 
MR. PINCU5: If your Honor please, I had in¬ 
tended to make a motion at thi3 time to dismiss for 
fed lure to having proved a prina facie case. The only 
thing is I have spent some tine preparing a memorandum 
of law which is now being typed in my office. And I 
would like very much when I make that motion to submit 
to your Honor the rwmorandum of law. And I was 
wondering whether to reserve my right to make that 
notion. 

run COURT: Jo. You make the notion now and I 
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□ 


will reserve decision. 

MR. PINCUG: I appreciate that. 

THE COURT: Mot because the Court wishes to 
reserve decidion, but at your request — and inasmuch 
as you say you think you have a brief which night 
persuade re — 

'in. PIUCUS: Yes, I do. 

THE COURT: All right. 

MR. PI'JCUS: Then in that case I will officially 
rove to dismiss each and every count of the indictment 
at this tire based upon the fact that the People have 
failed to prove a prina facie case with respect to each 
and every one of the counts in the indictment. 

THE COURT: Yes. 

MR. PINCUS: They have failed to prove intent, 
failed to prove a common plan and scheme to use the 
mails with respect to perpetrating a fraud, which is a 
necessary element pursuant to the sections involved 
here. 

THE COURT: How about you? Are you finished? 

MR. PINCUS: Yes, I am. 

And may I say — excuse me one moment. 

I would appreciate your Honor withholding any 
decision on that motion to give me — 

THE COURT: In fact, you are requesting that. 

r ' '* 
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BecauM ordinarily it's a littla unfair to a de- 
fandant — if thera ia a raal raaaon for dismissing a 
complaint — to raquira him to go ahead and put in 
evidence If he intends to do ao juat bacauae the 
Court has reserved deciaion and will not make that 
deciaion. 

MR. PINCUS: Of course/ if your Honor wants 

to grant my motion at this time 

THE COURT: Well, all right. We can act 

promptly. 

I am very familiar with I think the evidence 
and I believe the testimony. So I think I could make 
the decision now. But I will leave it to Mr. Rivers. 

If you have — if your brief ia predicated 
upon law only, I don’t know that I would hold out too 
much hope for you, Mr. Pincus. If it is predicated 
upon failure of the Government by raaaon of certain 
testimony to prove Its case, then I’d like to look 


at it. 


Honor. 


MR. PINCUS: It's a combination of both, your 


THE COURT: All right. We will get that. 

When canyou get it in? 

MR. PINCUS: I hadhop#d it would be — 
THE COURT: Today some time? 


2. 
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HR. PINCUS: I can't get it in today, your 
Honor. I night bo able to submit it tomorrow because 
of the fact that my offioa ia out on Long Island. An<3 
whan I callad in at lunch time thay ware typing it. 

THE COURT: All right. How shout tomorrow? 

HR. PINCUS: I will try. 

THE COURT: You can't keep on trying. Thara is 
a limit that I havu, too. You havo to gmt your 
instruction raquasta to charga in, Mr. Rivara and 
Mr. Pincus and Mr. Friadman, in at laast one full day 
bafora tha Court chargaa. Otharwiaa I will not taka 

it. I* that undaratood? 

MR. PINCUS: Wall, your Honor, tha only mason 

I a ay that I am not oartain ia bacauaa I'm hopaful 
that thay didn't maka any typographical — 

THE COURT: I am talking about tha chargaa. 

MR. PINCUS: Tha chargaa. 

THE COURT: Your mquasta to charga. You’d 

bat tar gat thosa in. 

MR. PINCUS s Yaa. 

THE COURT: At least one full day. 

All right, Mr. Rivara, what do you have to aay 
MR. RIVERS: I intend to submit a brief also. 
THE COURT: This ia moat unusual. Both cases. 
This is moat unusual. 


, / * 









V 

138 2 


1 

Make your application right now. The Court 

j 

<• 

look* at it and listens to the argument. 1 will take 


3 

the brief, but I won't take any more argument. 


1 4 

MR. RIVERS: Your Honor, I had no way of know in 

g 

( 5 

when the Government would be finished. 


1 6 

THE COURT: That's true in every case. But 


7 

you can guess and you know pretty near — 


8 

MR. RIVERS: Your Honor — 


9 

THE COURT: No, this is nothing unusual, Mr. 


10 

Rivers. I've tried many, many mail fraud cases, too. 


11 

They have no trouble. The defendants have no trouble 


12 

in making the required motions. 


• 

MR. RIVERS: I have made the brief, your Honor. 


14 

It's just a matter of having it typed up — 


15 

THE COURT: All right. 


16 

MR. RIVERS: (Continuing) — this morning. 


17 

TKE COURT: Now, I wUl look it over very 


18 

carefully and look at the cases and I will come in 


19 

and give a dads ion. I'm not going to take an 


20 

awful lot of time to argue. You already had an 


21 

opportunity to argue in your brief. And now 


22 

MR. RIVERS: Your Honor, I — this morning I 


23 

did net go to my offloe. I had to be here at 8 


24 

o'clod in order to read the minutes. I was here. 


• 



25 

I stayed in New York in order to be here. Therefore, 



r ■ ' 






• * I 


1 
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I don’t haw the briaf. The brief is probably in 
my offir-» typed. I can make the motions, however. 

THE COURT: You can stake the — make the 
motions now. 

KR. RIVERS: Yes. With regard to the motion, 

I move at this time to — 

the COURT: You know the testimony I think or 
should know it wry thoroughly. 

HR. RIVERS: I do. 

THE COURT: All right. Then make the motion. 
MR. RIVERS: That's what I am trying to do. 

THE COURT: In what respecthas the Government 
failed to prow — 

MR. RIVERS: One of the elements is to prove 
a scheme, a device, something underhanded. 

THE COURT: A scheme? 

MR. RIVERS: A scheme. 

THE COURT: Well, whether a scheme is under¬ 
handed or owrhanded, I don't care. I don't care 
whether it's underhanded or where it is. A schema 
is a scheme. 

MR. RIVERS: Yes. And also intent, your 

Honor. 

TUB COURT: Well, that is important. 

MR. RIVERS: Which, of course, is an indicatior 


r 
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of — in fact, moat of the Government's case negates 
intent. 

THE COURT: Negates? 

HR. RIVERS: Negates intent. There is no 
indication here of intent. 

THE COURT: Well, now, why does it negate intenjt? 

MR. RIVERS: Well, basically because the 
testimony thus far is as to whether or not the People 
— that is, the defendants had the right to use 
first of all, to be a nail order house, as to what 
their floor limits were. They have been several 
versions of this. 

Pirst of all, the first nan from the bank 


indicated that the floor limi^ was $35. Then he said 


— he admitted the contract says $50. Then there was 


sqm indication that there was no computers involved 


in this process. There are indications throughout the 


case that the computers were used. As a matter of 


fact, there are indications through the Government's 


own witness that another computer company was involved, 


and an indication from the Government, Mr. London, 


that there was a complaint by Dominick Seminars to 


him that he was not satisfied with the computer, and 


that he had done 


work for him and — 


THE COURT: Mr. Rivers, isn't that all irrelevant? 


r 
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MR. RIVERS: Mo. 

THE COURT: Isn't it? Moll, what — 

MR. RIVERS: Mo. It boars on intsnt. 

THE COURT: Wait s minuts. Ths rsal intsnt 
hers, according to ths Government's testimony — I 
don't know whether the jury is going to believe it 
or not — is that these people — these defendants 
mailed out to certain card holders a pre-mailer, 
and then without their concent charged them $9.9 5. 

MR. RIVERS: Is that enough? 

THE COURT: That's intent. 

MR. RIVERS: The mere fact that they proved 
that a mailer was sent out — 

THE COURT: Without permission of the — 

MR. RIVERS: But it wasn't sent out to the 
public at large. It was sent out to a group of 
customers. 

MR. FRIEDMAN: Only 12,000. 

MR. RIVERS: Is ther* — this is constant. 

MR. PINCUS: There is no — 

THE COURT: All right, don't get upset. 

MR. RIVERS: I get upeet because I don't do 
that. And I've learned that in trying cases for 
15 years that you don't do that. 

THE COURT: All right. Why isn’t it intent? 


r 
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MR. RIVERS: Because tha mare fact that — 
your Honor, if tha Government merely had to prove 
t.ha; a aailar was mailed out and that tha bnaad 
upon it being aailad out tha cuatoaar waa charged and 
they had no opportunity and no availability of 
having been credited — and tha Government'a own 
witneaa indicated that they had froa 1 to 25 day* to 
have theneelvea credited if they did not want the 
mailing. The Government tried to indicate there waa 


no — thia waa a covert acheme. It waa a covert 


acheme. 


So if it waa a covrsrt acheme, why waa there 
advertising in the naeapapera? If it waa a covert 
a (them, why waa the addreaa of the company given? 

If it waa a covert acheme, why were the corporation'a 
officers available. 

THE COURT: There doesn't have to be a covert 
aches*. It doesn't have to be a covert acheme at all 
MR. RIVERS: YOU have — 

THE COURT: It's out in the open. 

MR. RIVERS: Mhat would happen right now if 
I say I am going to rest on tha Government'a case? 


Would tha Government have proved beyond a reasonable 
doubt tha intent to defraud baaed upon the testimony 


here? 


r *' * 








1347 


THB COURT: That's entirely 4 > to ths jury. 

I certainly would I think 1st it go. 

MR. RIVERS: Would it go to ths jury bassd upon 
ths Court*9 obligation to make a ruling on the law 
elans? 

THE COURT: Don't worry. 

MR. RIVERS: Bcsed on ths Government’a case 
that they proved beyond a reasonable doubt — 

THE COURT: Yes. Yes, indeed. 

MR. RIVERS: I don't think so. Because all 
mail schemes and all mail frauds that I have been 
able to read had something to do with the device whereb 
you use credit and people didn't know you were using 
them. 

THE COURT: I think that's what he says exactly. 

MR. RIVERS: Except the people that were using 
them had no nexus, no connection at all with the people 
who the cards belonged to, or whereby you used the mai 
as an integral part of — 

THE COURT: What is it that you are relying on 
in that connection? 

MR. RIVERS: As I indicated to you, I don't have 
my brief. 

THE COURT: No. No, you made a statement that 
there was no connection, no nexus. .. 
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MR. RIVERS: Poto Factory and the customers — 

i 

now, there was a connection here. But in all the 
other case 3 I have read, there isn't when there are 
credit cards involved. 

THE COURT: I don't know about the other cases 
of credit cards. We decide this case on the facts. 

Well, let r« hear what ‘l-. Friedman has to say. 

Where do you find intent, Mr. Friedman? 

MR. FRIEDMAN: Your donor, intent is found in 
the conduct and statements of the defendants in 
connection — 

THE COURT; What conduct are you talking about? 

MR. FRIEDMAN: I am talking about the mere 
fact that they knowingly billed 12,000 people for 
something that they didn't order. They got the money. 
And they sent out in the mail, in furtherance of the 
schenw, an ambiguous statement which had material 

THE COURT; A little louder. 

MR. FRIEDMAN: An ambiguous statement that had 
material omissions as to what they were being charged 
the $9.95. 

And, your Honor, under the elerents of fraud, 
an omission is a misrepresentation. An omission is a 
deception. An omission can be a falsity. And certain 1 
the consumers as well as the three banks were injured. 


r 
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And those ware all of tha elements. 

THE COURT: Who? 

MR. FRIEDMAN: The consumer as wall a3 tha 


banka ware Injured. 

THE COURT: I don't know about tha banka. But, 
anyway, I think Mr. Rivars — neithar Mr. Rivers nor 
Mr. Pincus made the argument, which I thought existed, 

that all the people got paid back. 

MR. FRIEDMAN: Your Honor, if you rob a bank 
and you give the money back, you still have committed 


a crime. 

THE COURT: Didn't they all get paid? 

MR. PINCUS: Yea. 

MR. FRIEDMAN: If you commit a fraud 
THE COURT: Hava they all been paid? 

MR. FRIEDMAN: There's no evidence that they 


have all been paid. 

MR. RIVERS: I didn't finish, but that would 

have bean the next point. 

THE COURT: I just jumped the gun on you. 

MR. PINCUS: Yes. 

MR. RIVERS: Yes. Whether or not there ware 
damages involved 

THE COURT: Thera don't have to be. 

»R. RIVERS: All theelementa of fraud, I am 








looking at. 

THE COURT: Thara ara a number of cases 
I had that in the Regiment Tableta case. 

MR. PiriCUS: Throughout this entire trial 
there have been some 12.000 mailings that have been 
alluded to. And out of the 12.000 he has 50 counts. 
And out of those 50 counts he'a produced 7 or 8 
persona. And those 7 or 8 persons, it seers to me, 
had an axe of their o*> to grind. The mailing was 

too alow. 

THE COURT: He didn’t hav to prove that any 
of them lost — 

MR. FRIEDMAN: I would like to ado 

MP. RIVERS: But he would have to prove intent 

He has to prove intent to defraud. 

the COURT: That's what you say. 

MR. RIVERS: Beyond a reasonable doubt. 

THE COURT: That’s what he says. He says the 

contrary. 

HR. RIVERS: By what? 

THE COURT: You are not the jury, r a® not 


th. jury, «d h. U not th. Jury. »nd n.ith.r .« you 
MR. RIVERS: Every single one of his witnesses 

ate away from his foundation of intent. 

THE COURT: That’s your conclusion. 
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all. 


MR. RIVERS: Every one. 

THE COURT: I didn't think that that ia so at 
I mean you get up and make atatamants 
MR. RIVERS: Let's recall the witnereea' 


teatimany• 


THE COURT: Mall# you recall it. I recall it 


vary wall. 


MR. RIVERS: Baaed upon Mr. London's testimony 
ha said there was a complaint made to me over a 
period of time by Mr. Seminara that there had been 
errors. And he hired me aa a result of those errors. 
Mr. London says there was computer involved in the 


case. 


THU COURT: No. You are building up 
MR. RIVERS: And let's go to Mr. Hughes's 


testimony. 


THE COURT: What about the computer error# 

Mr. Friedman? 

MR. FRIEDMAN: Your Honor, the evidence ia thal 
no computer was used to prepare the $9.95 charges. 

MR. RIVERS: What evidence? According to 
Mr. London, he couldn't say whether or not there were 
There might have been — it eight have been used aa 

part of the preparation here. 

THE COURT: All right. Very well. You can't 


V 
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1 

MR. PINCUS: May I add ana sentence? 


• 

the COURT: And let me have your briefs by 


3 

tomorrow. 


4 

MR. PINCUS: May I say this, your Honor, that - 


5 

the COURT: Tomorrow is Tuesday. You know, I 


6 

have to try the Finland - the Finnish case on 


7 

Wednesday. So l.t me have that brief as soon as you 


8 

come in. I will read it during the lunch hour and I 


9 

will give you a decision. 


10 

MR. PINCUS! May I just add this. It seeIna to 


11 

c» that avery one of the prosecution witnesses had 


12 

on. thing in common. They were all a little confused 


• 

as to the entire operation because they were all in 


i 14 

different facets of the operation. And some said they 


15 

never knew of a computer, another said there was a 


16 

computer. 


17 

the COURT: You’re talking about the consumers 


18 

themselves? 


19 

MR. PINCUS: No. The people thav worked for 


20 

Foto FActory. Everyone. 


21 

THE COURT: Were confused? 


22 

MR. PINCUS: Were confused. They didn t 


23 

THE COURT: No. This last witness was confuse 

C ? 

24 

MR. PINCUS: Your Honor — 


• 

THE COURT: Gentlemen, I am not in Wonderlan 

| 
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with Alloa. 

MR. PINCUS: Please haar me out. Tha ona 
point I am bringing out ia that despite tha fact 
that soma an a knew that thara was a mailing about a 
$9.95 — I mean they had ana thing in common. A 
credit had baan issued and no ona lost money. 

THE COURT: That doesn't prove intent at all. 

MR. PINCUS: They didn’t gat anything. 

THE COURT: I don't understand your legalities 
or your theories of tha law at all. Now, I don t 
understand that. Because they don't have to prove 
thara is any loss. Tha Government never has to prove 

MR. PINCUS: That is vary important with 
respect to intent. 

MR. RIVERS: But they have to prove intent. 

THE COURT: That's right. And the fact that 
there is no loss doesn't necessarily mean there hasn* 
been an intent. 

MR. RIVERS: But if youwrite a letter saying 
that if you have been debited, get in touch with m 
and I will see that you have a credit. This is not 
a specific intent. It is not just any intent. 

THE COURT: No. The intent is determined at 
the time they put the charges in. Not when later 
when someone — 


r • 
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HR. RIVERS: Your Honor, in all of the 

surrounding circumstances 

THE COURT: Gentlemen — 

MR. RIVERS: They are not going to prove intent. 
THE COURT: Ml right. How, I think we ought 
to go ahead with your case. 

Bring in the jury. 

Gentlemen, the deputy courtroom clerk has 
brought to my attention that the forelady of the jury 
has stated to him that this is a 4-week-- that we 

have been trying this case for 

THE CLERK: The third week. It is the fourth 

week of their service. 

THE COURT: And that they would be willing to 
cut down their lunch hour and to stay late and do 
anything possible to accelerate the determination of 
this case. Therefore, we shall do that. We will 
stay late and we will cut down the lunch hour to 
three-quarters of an hour or order sandwiches. 

All right, call in the jury. 

MR. RIVERS: We have one witness here. 

THE COURT: All riaht. We are going to bring 

in the jury. 

MR. RIVERS'! If you are going to stay late. 


r ' 



we 


don't have the witnesses. 
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THE COURT: Well, you can't do it suddenly. 

You can't ba bound by any sudden notion at thia 

tin. 

How many witnesses ara you going to bring in, 

Mr. Rivara? Whan ara you going tobring in the reat? 

MR. PINCUS: rourtaan. 

THE COURT: All right. You'd better *•, 

will atart early and atay lata. 

MR. FRIEDMAN: Your Honor, the Government ia 

going to move to quaah the aubpoena directed at the 
Aaaiatant U.S. Attorney Cheryl Schwartx. 

THE COURT: Why? 

MR. FRIEDMAN: Firat, an the grounda being 
that the defendant haa not complied with rulea of 
the CFR that require that before an Aaaiatant U. S. 
Attorney ia to teatify a request must be made to the 
Attorney-General. 

THE COURT: Thia ia moat unuaual. Moat unusual 
I am not going to — thia haa been an exceptional 

case right from the beginning, Mr. Rivera. 

MR. RIVERS: Didn't you aay she made a record 
as a Hearing Officer in another capacity in thia case, 
and that it therefore makes a difference? 

THE COURT: It may make a difference. 

MR. FRIEDMAN: That will be hearsay. 


r 
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THE COURT: What? 

MR. FRIEDMAN: That would be hearsay anyway. 

THE COURT: What's hearsay? 

MR. FRIEDMAN: The fact that she made the 

record. 

THE COURT: You will have to comply with what 

the Attorney-General — 

MR. FRIEDMAN: Yes. 

THE COURT: Call him up. He will probably give 
his consent but I am not going to if what he aay.=» 
is true, I am not going to break the law or violate 
the regulations. But I am not too worried about the 
fact that he calls her if it is relevant. 

MR. FRIEDMAN: We will ask for an offer of 
proof outside the presence of the jury, your Honor. 

THE COURT: Well, now — 

MR. FRIEDMAN: If there is some compliance with 

the provisions of the CFR 

THE COURT: I will want to see the proof. 

MR. RIVERS: Did your Honor ask for an offer of 

proof for every witness? 

THE COURT: No. But, you know what we are 
talking about when you have an Assistant U.S. Attorney 
I think it's perfectly proper to ask for an offer of 
proof. We have certain rules and regulations and 

r ’ 
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certain requirements and amenities that ara observed 
here. 


(Continued next page.) 
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(The following occurred in the absence of 
the jury.) 

MR. FRIEDMAN: Your Honor, I also take it 
that the defense attorneys will not call any 
witnesses who they expect to take the 5th Amendment 
in the presence of the jury. 

TMi: COURT: Well, I don't know anything about 

that. 

MR. RIVERS: I don't know about that. 

’lav I have this narked as a Court's exhibit? 

T:Ir! CT.HRK: Court's Exhibit 1? 

MR. RIVERS: It i 3 a record made by Schwartz. 
THU COURT: it is not the Court’s exhibit, 




I assure you. 

MR. RIVERS: Well, may I have this marked for 
identification? 

THE COURT: Hrinq in the jury. 

THE CLERK: Document marked Defendant's Exh.ibi 
•J for identification. It is a document dated 
Jovember 14, 17 7 3. 

(Document referred to dated Wovemfcer 14, 1973, 
was received and j.arked Refendant's Exhibit N for 
identification.) 

THE COURT: How about tomorrow morning? How 
early can we start tomorrow morning, Mr. Friedman? 

r *’ 
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Z> 


MR. FRIEDMAN: The Government Is prepared to 


to go at any time. 


THE COURT: Well, we have to start early, 


9 : 30 


MR. FRIEDMAN: 9:30, 9 o'clock. 

(The jury thereupon returned to the courtroom 
at 3:35 o'clock p.m.) 

THE COURT: I have the message about the jury 
wishing to acoelerate this case and accordingly we 
will start — accelerate the determination of the 
case. We will start tomorrow morning at 9:30 and we 
will try to have lunch in three-quarters of an hour or 
half an hour, whatever ispossible. If you have to go 
out a half hour it might be too short. If you want 
to bring your lunch that's another matter. But let's 
start tomorrow at 9:30. Youcan think about how you 
want your lunch or what time you want your lunch for 
tomorrow at 1 o'clock. We will stay late tomorrow. 
Unfortunately today there is only one witness yet 
available. So we can't stay too late because that 
witness's testimony will probably be exhausted within 
a half hour or within an hour. 

Very well. Call the witness, Mr. Rivers. 

MR. RIVERS: May I call Cona J. Gallo. 


THE COURT: Who is that? 


r « 
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MR. RIVERS: Mr. Gallo. 

THE COURT: I don't know who It ia. 

MR. RIVERS: Shall I go outaide and gat him? 

THU COURT: Wait a minute, Mr. Rivera. The 
clerk will get him. 

T!ii: CLERK: la he in the witneaa room? 

MR. RIVERS: The witness room? T didn’t know 
one existed. Ha has been standing outside of the 
courtroom. 


THU COURT: We have had one here for over 10 
years, Mr. Rivers. 

MR. FPIEDMA.I: Your Honor, can we have a 
clarification as to whether the witness ia for both 
of the defendanta or one of the defendants? 

T!1E COURT: I think that can be worked out. 

Aak Mr. Pincu3. 

THE CLERK: Please raise your right hand. 
(Witneaaswom by the Clerk.) 

THE CLERK: Please taka the stand and state 
your name for the record and please spell it. 
c O N O J. C-ALLO, called as a witnaso, having been fijra 


duly sworn by the Clerk of the Court, took the 
stand and testified as follows: 

THE WITNESS: Cano. C-o-n-o T. G-a-l-l-o. 

THE COURT: Mr. Pincua, is thia witness in your 


» 
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Gallo-dlra ct/Riva ra 


bahalf too? 


MR- PINCUS: Yas, your Honor. 
THE COURT: Vary well, prooaad. 


DIRECT EXAMINATION 


BY MR- RIVERS - 


Mr. Gallo, what ia your profession? 
Certified Public Accountant. 

Ware you the accountant for Foto Factory 


Limited? 


A No, air. 

q Did there come a time when you were requested 

to do aft ^analytical statement on the finances of Poto * actorv 
Limited for a particular period? 

A Yes, sir. 

q What period was that? 

A Septentoer 15 to October 31. 

g What year? 

A 1973, I believe. 

q Now, did you have any connection at all with 

Foto Factory Limited before that time? 

A No, sir. 

g Who made that request of you? 

A Mr. Seminars through an attorney, 

g What did that analytical statement consist of? 

r* * • -* 
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A It basically was an analysis of tha various 

bank accounts and tracing of funds fro. thoss bank accounts 
to tha ragular b«k account of tha corporation, and than 

disbursements from that ragular account. 

q Did you know what tha businaas of Poto Factory 

Limitad was? 

A Not raally, sir, just up until the time we had 
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gotten tha request. 

q Who supplied you with tha raw materials for this 

statement, and what was it, or what did it consist of? 

A Mr. Seminars supplied tha information. It was 

cash receipts and disbursements of the corporation, bank 
statements, cancelled checks, some paid bills, and I think 

that is about it — oh, and payroll records. 

Q Now, did you make any finding with regard to 

the payment to Mr. Seminars or Mr. Lent during this period of 
tin* of salaries or drawings, or anything like that? 

A There was. But it was consistent with what had 

been in the past. 

q was there a period of time during this period 

that no salaries were paid? 

A Yes, sir. I believe there was a week or two 

that they hadn't taken salaries. 

q Did you make an inquiry as to whether or not 

any monies were siphoned off for any purpose other than ^ 
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business purposes? 

A We didn’t specifically make an inquiry, but we 

could find none. 

9 You could find none? 

A We could find none. 

9 Hid you determine whether or not any nonies 

were used during this period of tine for the payment of 
advertisements? 

A Ye 3 , t believe there was. 

9 \nd what was the total figure on that? 

A I have a copy of the report. 

9 Would you refresh your recollection? 

(Witness examines document.) 

A I have not them marked off, Mr. Rivers, but I 

would have to add them up. 
q All right. 

(Witness examines document.) 

A I have $26,370. 30. . 

9 Can you tell us specifically what dates they 

were paid? 

A Yes. 

q And to whom they were paid? 

A On September 17, 1973, $1,000 to Forbes 

Advertising Company. September 21, 1973, John Johns oroup, 


r 
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$500. Stptobar 21, 1973, $1,500 to Forbaa Advartlaing. 
Saptaabar 27, 1973, Forbaa Advartlaing Company, $3,500. 
Saptaabar 27, 1973, Forbaa Advartlaing Company, $1,500. 
Saptaabar 24, Forbaa Advartlaing Coapany, $8,000. Saptaabar 
25, John Johna Group, $592.20. Saptaabar 27, 1973, Naw York 
Tima, $1,000. Octobar 1, 1973, Forbaa Advartlaing Company, 
$1,000. Octobar 2, John Johna Group, $500. Octobar 8, 

Ziff Da via Publiahara, $1,000. Octobar 15, 1973, waa for 
Ziff Davia Publishing, $1,000. Octobar 4, 1973, Naw YOrk 
Tina, $1,000. Octobar 4, Forbaa Advartlaing Coapany, $1,500 
Octobar 4, Forbaa Advartlaing Company, $1,500. Octobar 9, 
John Johna Group, $497.81. Octobar 11, Naw York Timaa, 

$1,000. Octobar 11, Forbaa Advartlaing, $1,500. Octobar 11, 
Forbaa Advartlaing Company, $750. Octobar 11, Forbaa 
Advartlaing Coapany, $500. Octobar 15, John Johna Group, 
$2080.39. Octobar 9, Forbaa Advartlaing Company, $1,000. 
Octobar 15, Forbaa Advartlaing Coapany, $1,000. 

q Horn, that la a raoord that ia baaad on chacka, 

ia that right? 

A Wall, it waa chacka and it waanotaa. Tha notaa 

claarad tha bank ao — 

q Now, with ragard to tha Bank of North Amarica, 

thara waa taatlnony by a bookkaapar hara in thia Court that 
tha Bank of North Aaarica waa not uaad aa a dapoaitory until 

r 

a ohm tima in Octobar. 
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MR. FRIEDMAN: Objection, your Honor, I 
believe the testimony was that the bank was not used 
for the $9.95 deposits until October 17 
q Can you tell me with regard to deposits in 

the Bank of North America whether there were any prior to 

the month of October? 

A Yes , there were — 

3 Can you tell us what dates they were? 

A September 24, 1973, $4,800. September 24 — 

THK COURT: Now, just a minute. Are you 
talking about the general checking account or are you 
talking about a $9.95 account? 

3 Do you know anything about a $9.95 account? 

THE COURT: There's not going to be any con- 

♦ 

fusion here. 

MR. RIVERS: Your Honor, there is no such thing 
as a $9.95 — 

THE COURT: Now, wait a minute, you are not 
testifying. I heard the testimony and so did the 
jury. And this man testified, stating that they did 
not have any account in which they put $9.95 card 
slips in, and that didn't happen until October 15. 

Now I am not talking about this young lady. I am 
talking about the offioer of the National Bank of 
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North America. 

MR. RIVERS: Yes. 

THE COURT: That’* right. 

MR. RIVERS: Thay arc not $9.95 accounts. 

Thay ara cradit card accounts ganarally. 

THE COURT: Lat's gat it straight. 

MR. RIVERS: I an going to find out from tha 
witness axactly. 

THE COURT: Yas. I want tha jury to know what 
kind of dapoait ha is talking about. 

Q Is this a chocking account you ara talking 

about? 

THE COURT: Of coursa it's a chocking account. 

A Thay hava a nusber on tha account. 

0 What doas it naan? 

A Wall, it specifies an tha account. I don't 

know whathar that's going to holp you or not. 

THE COURT: Is it tha National Bank of North 
Amarlca? 

Q Is it an account that was usad ganarally for 

businass or what do you know at all? 

A I know thara wars da posits and I know that 

thara ware soma withdrawals. But tha ansvar to your question, 
if that constitutes, you know, an operating account, yas, — 
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• 

2 

Q 

Mr. Gallo, name all of the accounts that the 


3 1 

office had. 



4 i 


THE COURT: The national Bank of Worth America? 


5 ! 


MR. RIVERS; All of the accounts. 


6 


THE COURT: Well, in the national Bank of 


7 

north 

America or in every’ bank? 


8 


MR. RIVERS: Ever/ bank. 


9 

Q 

You can start with the National Bank of Worth 


10 

Africa. 



11 

A 

I have six accounts. I have the Franklin 


12 

national Bank, Special Tax Account. I have the Chase 

• 

13 

Manhattan Bank. I have the lational Bank of Worth America. 


14 

1 

How many accounts in the National Bank? 


15 

A 

I only have the one, sir. 


16 

Q 

One account. 


17 

A 

National Bank of North America. 


18 

Q 

Wow, with regard to the National Bank have 


19 

you finished 

giving us all the banks? 


20 

A 

First National City Bank and Bank of Delaware. 


21 

Then there was what I consider the regular account for all 


22 

disbursements, basically disbursements of the business. 


23 

3 

• But the National Bank of North America had on 

• 

24 

account, is 

that correct? 

25 

A 

Yes, sir. 




r '* 

• 
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Q And with regard to that one account in the 

National Bank of North America, can you tell ua when they 
started using it? 

A Well, 1 can onlylimit myself to the period of 


time — 


The period of time — 

(Continuing) — the deposit that we have is 


September 24, 1973 — 


Q Any other deposits since September? 

A Septenber 24, 1973, there was no deposit-, and 

on September 25, there was a deposit. And that was in terms 


of — 


q What were the total amounts of deposits? 

A $14, 150. 

Q Does your statement reflect any deposits in the 

National Bank of North America in October? 

A No, sir. 

Q You have nothing to do with Poto Factory, is 

that correct? You were hired for the job? You are a CPA? 

THE COURT: Of course; of course. Yes, of 


course. 


Now with regard to debits, that is chargebacks 


or debits from, various banks, can you tell us how many there 


25 


were from the First National City? 
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HR. FRIEDMAN: I object to that. I think the 
witness ha a to testify first aa to tha documents. 

THE COURT; Wall* you droppad your voica and 
you ara looking down. I didn't understand you. 

MR. FRIEDMAN: I object on tha ground that a 
proper foundation haa not bean laid. Mr. Gallo is 
not hare to testify to any chargeback documents. 

MR. RIVERS: I will withdraw tha question. 

Q Were there any chargebacks or debits against 

the bank account at First National City during this period? 

A No, sir, I don't have any on that First Nations 

City Dank during that period. 

q • How about Chase Manhattan? 

(Whereupon, witness examines document.) 

A Yes, sir, there were. 

q How much were they and what denominations and 


what dates? 


MR. FRIEDMAN: Your HOnor, I object on the 


grounds that the witness ia not testifying as to what 
documents he looked at and whether these documents a 
available in Court today. He has given us figures. 

MR. RIVERS: He has already indicatedhe used 
those documents. He is a CPA. He is a Certified 
Public Accountant and he is under oath. 


/ 

V 
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THE COURT: Now, Mr. Rivera, we are not going 
to do that. Every witness has been under oath in 
their testimony. We know that this man ia a Certified 
Public Accountant. We know that he ia not connected 
with Foto Factory. So there is no point in repeating 
that. What we are interested in here is to gee the 
facta and what this man knows from looking at the 
accounts. I heard him say he went over the cancelled 
checks, the payroll accounts and also cash receipts 
and the disbursenenta, and accounts payable, et cetera, 
et cetera. 

THE WITNESS: No, air, not accounts payable. 

THE COURT: I mean the payable accounts and 

not accounts payable. 

THE WITNESS: And the individual payroll. 

THE COURT: Yes. Your question is here what 
chargebacks and debits were you able to determine from 
the Chase Manhattan Bank account? Isn’t that the 
question? 

THE WITNESS: Yes, sir. 

THE COURT: Did you look at the Chase Manhattan 
Bank account? 

THE WITNESS: Bank statement. 

THE COURT: BAnk statement. 
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A Well, I have no way of knowinq 

3 But you know that the bank debited Foto Tactory 

ia that so? j 

A Yes, sir. 

MR. RIVERS: Is it the Court's ruling that it 

h&s nothing to do with the case? 

THE COURT: Ho. Fronthe present testimony, 
from what he has given, all he is doing is reading 
the bank statement without any explanation whatsoever. 
Under the circurotancea unless you bring out some other 




evidence my ruling is just as I said it was. It ha 3 
proven irrelevant as of now. 

Q Mr. Gallo, during the course of this case there 

was testimony that the bank dabited FotoFactory for "oni.a 
th.y were ch.rqin, to custon.ro In that Foto FActory did not 
pay tha dabits or cut them off. I '.ant to knew for this 
period of time 

THE COURT:' Wait a minute. 

MR. RIVERS: I think the bookkeeper testified 

THF. COURT: I don't remember all this type of 

testimony. 


MR. RIVERS: The bookkeeper testified that there 
were times when this thing — when she was ordered not 
to pay them. 
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THE COURT: Not to pay what? 

MR. RIVERS: The debits. 

MR. FRIEDMAN: Ordered not to deposit credit 

vouchers, your Honor. 

THE COURT: No, no, no. 

MR. RIVERS: Where the account was frozen. 

THE COURT: And she was ordered not to put any 

more deposits in. 

MR. RIVERS: But that the account was frozen 
and it didn't have enough to cover the debits. 

That was the testimony by this witness and by severe 

bank witnesses. 

THE COURT: All right, so what? 

MR. RIVERS: I'm trying to indicate exactly 
wh.t th. d.blt. wr. for th. ported of tin. Involvod. 

the COURT: It L lwnoc.rt.l or m.lo.8 you eon 
connect It with thi. cm., to wit, th. d.blt. with 
respect to the $9.9 5. 

MR. RIVERS: They don't separate them, your 
Honor. BAnks do not separate the debits from the 
$9.95's -- 

THE COURT: Yes. I think in this particular 
case, as I recall, there was separate bank accounts. 
MR. RIVERS: I am talking about one bank 


O ' 
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account now. I am talking about the Chase Manhattan 

Bank. 

MR. FRIEDMAN: I would move to strike Mr. Gallg's 
testimony with respect to the debits. First Mr. Rivera asked 
him whether there were chargebacks. Mr. Gallo did. Then 
Mr. Rivers referred to debits. And then Mr. Gallo indicates 

the chargebacks — 

MR. RIVERS: He didn't finish reading it. 

THE COURT: Mo, I'm not going to have this. 

I think it is confusing -- 

q Can you tell me, Mr. Gallo, what the total 

amount of debits were during this period without giving us 
the individual debits by Chase Manhattan? 

A $10,403.00. 

THE COURT: All right. Now, this is during 
what period, Mr. Gallo? Septehtoer to October? 

THE WITNESS: Yas, sir. 

THE COURT: They were debits. Now, of course 
Tire WITNESS: May I add one thing, sir? 

THE COURT: Yes. 

THE WITNESS: Within that figure, there is 
$6,419 — $6,419.70, which closed out the Chase 
Manhattan account. That was a charge 

THE COURT: That is a debit which cloded out 

C ' 
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the accountwhich I guess is indicative that the 
hank used it for its own debit, so they closed it out 
Now that leaves you how much? 

THE WITNESS: $3,903. 

THE COURT: $3,983. 

*■ 

(Continued next page.) 







Gallo - diract 


1374 


FK*GA 2 
T4R1 PM 

3 


THE COURT* Can you aay they are charged bac* 
from Consumer Credits or Debits? Are they charged back 
to consumers as far as you know, can you tell anything | 


about it? 

THE WITNESS* I do not know. I know they are 
Debit Memos. I cannot say anything further than that. 

THE COURT: That is the whole point. The jury 
is not inteeested in large sums of debits unless you 
can show those debits are charged back, or credit 
charged back to the customers, and charged back to the 
defendants, arising out of the $9.95 transactions. You 
have to have some connection, some nexus. 

MR. RIVERS* I cannot isolate them to the $9.95 ir 
THE COURT* What is tha relevance. What do you 
think as to how anyone can reach a conclusion as to whai: 

it means? 

MR. RIVERS* They can reach a conclusion the 
debits were paid by the company. 

THE COURT* So what? 

MR. RIVERS* They were not cut off from paying 

t 

the debits, they paid them. 

THE COURT* What debits are they? They could 

arise out of anything. 

MR. RIVERS* The testimony of the Government cas 


f .* 
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was to the effect they were not paid by the company. 

THE COURT: I do not know about that. I know 
they were charoed back. The customers were credited, 
as I understand the testimony, and the defendants were 
debited, riqht? 

MR. RIVERS: Yes. 

THE COURT: How much, and whether it covered all 
has not been made clear to this Court. What I am sayinc 
to you is that this type of testimony does not add any¬ 
thing to it except you know there were debits to the 
company. UTiat they arose out of we still do not know. 

MR. RIVERS: This relates to the reduction of 
income to the company. 

/ 

THE COURT: Of course, all debits result in a 
reduction of income to the company. 

MR. RIVERS: Riqht. 

THE COURT: The relevance question is, what re¬ 
lation does it have to the $9.95's? 

MR. RIVERS: Your Honor, I am not goinq to iso¬ 
late these two $9.95's. 

THr COURT: If you are not, then the question is 
How relevant is it? 

MR. RIVERS: I do not have the facilities of the 


Government. 
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2 

3 i 

4 ; 

5 I 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. FRIEDMAN: He has corporate documents. 

MR. RIVERS: I do not have any corporate docu¬ 
ments. The corporate documents you know are tied up 
in other units of Government. You have more documents 
than I do. 


THE COURT: We are not going to hcve an arqumentq 
I will permit the testimony that there is a debit of 
$3,983 that was charged back to the Foto Factory Limitejd 
The rest is a close out. 

MR. FRIEDMAN: I most respectfully object to 
the Court*s use of the word "charge-back," 


THE COURT: I don't know, it is a debit. I do 
not think there is any testimony from this witness it 
is a charge-back, but it Is a debit. 

BY MR. RIVERS: 


Q Was there a regular bank account maintained in 

Delaware? 


A In Delaware, sir? 

Q Yes. 

A There was a bank account in Delaware. 

Q What was it maintained, was there activity in 

the bank account? 


THE COURT: What bank was that, if you know? 
THE WITNESS: Bank of Delaware, sir. 
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9 I. 

10 I 

11 

12 | 
13 


THE COURTx Bank of Delaware in Wilmington? 

THE WITNESS* I do not have the placs. 

THE COURT* It does not make any difference. 

THE WITNESS* In answer to your question, Mr. ^ 

Rivers, there was one deposit, one withdrawal during 

• * 

the period that we had covered. 

Q The amount was deposited and was withdrawn? 

A The deposit was made on October 9th and that wasj 

traced from the Franklin National Bank. And there was one 
check that went out on October 25 that was deposited back into 

the Franklin National Bank, so it was really 

Q Going from Franklin and deposited back into 


Franklin? 

A That is right. 

q And it closed out the account? 

A That is right. 

Q Which was the business account for Foto Factory 


19 

* 20 
21 
22 

23 

24 

25 


Limited? 

A Axe we talking about what bank now, what bank? 

Q Which bank account of all these bank accounts 

was the operating bank account? 

THE COURT* Of all the han't accounts, you are 

not limiting it to the National Bank of North America? 
THE WITNESS* No. In answer to your question. 
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Was that the bank where they paid their bills. 


is that right? 

A Yea, sir. 

0 Did you have an opportunity to look at the «c- 

count prior to this period, that la, the books and record, and 
check, for a period prior to September 15, 1973? 

A No, with one exception. We did want to trac<> 

the payroll to see that there was a consistency in the payroll 

To that extent, we did go back on it. 

q In tracing that, did you determine whether or 

not the payroll had been supplied, that la, the money for the 
payroll had been supplied from other banka? Do you understand 

my question? I will withdraw that. 

What checks paid payroll, from what bank? 

A It came from Franklin National. 

q Where did the moni comes from to pay payroll? 

A Basically they were flowing in from these five 


other accounts. 


The other accounts? 


Yes. 


q From what was deposited in the other accounts, 

all of them would be gathered up and deposited in Franklin 
National? And that was for the life of the business? 


r ' •> 
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• 

2 

A I cannot say for the life. 


3 j 

Q For the time you did this? 


4 

A For the time I covered the audit, that ia the 


5 

way it worked. 


6 ! 

Q Was it for the period October 1 — September 15 


1 

to October 30, ia that right, it was not just for that period 


8 

it happened? 


9 | 

A We did not go back that far in terms of tracing 


10 

from the various five other accounts into the Franklin National 


11 

Q Do you understand my question? It was not just 


12 

for September 15 to October 31at that the money flowed into 


13 

Franklin and was paid out for payroll, it was for the entire 

14 

period this happened? 


15 

A Yes. 


16 

MR. FRIEDMAN: Your Honor, I have not objected 


17 

to Mr. Rivers* leading questions, but I would just ask- 


18 

THE COURT: No, he can lead him. He let you 


19 

lead. 


20 

Q For that period of time, how much money was 


21 

credited from the Chase Manhattan Bank? 


22 

A Chase Manhattan Bank had $79,525.62 in deposits 


23 

or credits. 


24 

q What was that, credits, deposits — 

• 

25 

THE COURTt Just a moment. Did I understand 

r -> 

• V 4* 






/ 


r 

I 


. 7 


Gallo - direct 


1380 


your testimony, Gallo, that you had $79,000 from Chase 
Manhattan Bank that flowed out of that account? 

Tun WITNESS: No, sir, I understood the question 
was. How much was deposited in that account. Chase 


Manhattan. 


Deposited from Chase Manhattan into Franklin. 

THE COURT: That is right, that is what I though! 


you said. 


THE WITNESS: $70,050. 

From the First National Bank, how much? 
the COURT: And that is over what period? 

THE WITNESS: That is from October 14 to Octobei 


q And from the First National City, how much was 

deposited? Do you understand me, Mr. Gallo? How much was 
deposited from the First National City into Franklin National? 

A I understand, $55,000 even. 

0 And from National Bank of North America? 

A $8500, I am sorry, $12,500. 

Q With regard to the same hanks, how much was 

debited, do you understand what I mean? 

A Yes, I understand. 

0 How much was debited? 

THE COURT: I do not understand that. 


r 


I 
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you are talking about? 

THE WITNESS* In answer to the question, I am 
only giving the amounts that went into the account, 
went into the First National, and there is nothing 
netted out. 

THE COURT: Are you talkinq about cash then, it 
is only cash? 


THE WITNESS: No, it is checks, that is, if you 
are distinguishing between cash and checks. In other 
words, there is a check drawn against that account in 
each of the accounts I mentioned, and deposited in 
Franklin National. 

THE COURT: Did that exhaust that account? 

THE WITNESS: No, because there had been depositjs 

in some of these accounts. 

THE COURT: You take the $79,000, that is where 
this type of testimony is confusing. You take $79,000 
out from Chase Manhattan to Franklin National, $79,000, 

is that right? 

THE WITNESS* Yes, sir. 

THE COURT* Did that leave that checking accountj 

with nothing in it? 

THE WITNESS* No. Because there had been deposits 


made and there had been other checks issued from that 

r -> 
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4 
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6 
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8 

9 

10 

11 II 

12 

13 

14 


15 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


BY MR. RIVERS: 

Q With regard to these accounts, were they 

debited,in other words, the money deposited in the account 
some of it was debited against the company? I did not ask 
you for the total amount deposited in the account. I am 
asking you for the amount of money for that sane period of 
time in each account that was debited against the company 
by the bank? 

A When you say debited, you are talking about 

the debit memos? 

0 Yes. 

THE COURT: Well, didn't we already take that 
up with the Chase Manhattan and reach the conclusion 
that there was three thousand nine hundred eighty- 

three debited? 

THE WITNESS: Yes, sir. 

THE COURT: What are you asking, Mr. Rivers, 
about it? 

MR. RIVERS: The First National City Bank and 
the Bank of North America. 

THE COURT: All right. 

THE WITNESS: The First National City had no 
debit memorandums and the Bank of North America had 
no debit memos. _ 
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• 

Q What is that? 

2 3 

THE COURT: He has no debit memos. 

4 I 

Q Mr. Gallo, from the period — what was this 

5 ! 

period you are referring to? 

6 

A September to October 31st. 

7 

i 

0 September 15 to October 31st. 

8 | 

MR. RIVERS: May I have just a moment, your 

9 ! 

Honor? 

10 

(Pause.) 

11 

MR. RIVERS: I have no further questions. 

12 

MR. PINCUS : Your Honor, there are a few 

A 13 

questions I would like to ask. 

• 

MR. ERIEDMAN: Are they splitting up the 

15 

examination? 

16 

MR. PINCUS: I have only a couple of 

17 

questions, your Honor. 

18 

THE COURT: I am going to listen very 

19 

carefully and see that they are just a few questions. 

20 


21 


22 

(continued on next page) 

23 


24 


• 
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DIRECT EXAMINATION 


3 ' 

BY MR. PIN CDS 

(continued): 

4 

0 

Mr. Gallo, w-'uld your records show 

5 

expenditures 

or checks that were paid by Foto Factory for 

6 : 

merchandise they required between September 28, 1973 and 

7 1 

October 18, 1973? 

8 


MR. FRIEDMAN: Objection. I think the proper 

9 ! 

question is what documents did he look at. 

10 

0 

Did you have any documents with respect to 

n 1 

expenditures 

between those dates? 

12 

A 

Canceled checks. 

13 

0 

Canceled checks. 

14 


MR. FRIEDMAN: What dates? 

15 

0 

Between September 26, 1973 and October 18, 1973 

16 

A 

You are referring to supplies, air? 

17 

Q 

Yes. Could you tell me, was there a check on 

18 

September 26 

to Kodak? 

19 

A 

Yes. 

20 

Q 

What was the amount of that check? 

21 

A 

Twenty-two hundred fifty-eight dollars, forty- 

22 

eiqht cents. 


23 

Q 

Does it tell you what that was for? 

24 

A 

They had in the books film and chemicals. 

25 

0 

Right. On September 26, was there another 


r 
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2 I 

3 ! 

4 

5 I 

6 i 

7 

J 

9 ; 

10 I 

n j 

12 j 

13 

14 

15 i 

16 I 

17 j] 

18 i 

19 I 

20 

21 

22 

23 1 

24 j 

25 


check to Maizel for film? 

A Yea, twenty-eight hundred dollars. 

0 Was there another one on October 4th to Kodak? 

A I do not have any October 4. 


Q How about October 5 to Kodak? 

THE COURT: What is your next one as to Kodak? 

Q Would the check number help you? 

A Yes, it would. 

0 Check number 3045? I believe you gave us, that 

was Maizel, twenty-eight hundred dollars. 

A 3045 is Maizel, right. 

Q Do you have a check number 3236, October 4? 

A Yes, sir, I am sorry. 

Q That is for Kodak? 

A Sixty-six hundred nine dollars, eighty-six 

cents. 

Q How about check 3242, October 5, to Kodak? 

A 3242 — I have Maizel. 

Q All right, what is the amount? 

A Four thousand dollars. 

0 And 3107, October 5? 

A I do not seem to find that one. 

Q How about 3264 or 3265? 

A 3264 and 3265 ia Eastman Kodak, October 9. 

r ■, 
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q How much? 

A Five hundred eighty-four dollars, sixty-two 

cents and four thousand thirty-one dollars, fifty cents. 

0 And how about 3276, October 10? 

A Five thousand dollars. 

q Does it say what it is for? 

A Paper. 

o And 3105, October 10? 


two cents. 


3M, eighteen hundred thirty-two dollars, fifty- 


What is that for? 

Paper. 

And 3181, October 10? 

I have 3182, Initio America, one thousand 


dollars for film, 


For film? 
Yes, film. 


How about 3317, October 15th? 

Eastman Kodak, forty-nine hundred fi'* dollars, 


fifty-four cents. 


For film? 

For film. 

3164, October 15th? 

MR. FRIEDMAN: Excuse me, I do not know how 
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much longer this is going to go on. Again I renew 
iry objection on the ground of relevance. I do not 
know what this has to do with the unauthorized 995 

charges. 

THE COURT: This was to be two or three 
questions. 

MR. PINCUS: Well, it is really the same 
question. The reason I feel this is entirely 
relevant — 

THE COURT: Never mind. I suppose, 

Mr. Friedman, to answer your objection, as far as I 
can ascertain it is to show that the company was 

still processing film. 

MR. PINCUS: That is right. 

the COURT: That is about all there is to it 
during this period. 

MR. PINCUS: I have only one more entry after 

this. 

MR. FRIEDMAN: I believe it has been testified 

there was some processing by Mrs. Nieman. 

MR. PINCUS: She first said she thought they 

were doing very little processing. 

THE COURT: I think she said as to new films 
coming in, they were processir^ old 


nothing new was 
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film. 

MR. PINCUS: I want to show new film, fresh 
film was coining in. 

MR. FRIEDMAN: There is no testimony he knows 
the money for Kodak went for rolls of film or for 
chemicals to process the old film. 

MR. P INCUS : He testified what each check was 

for, for film or paper. 

THE COURT: He just said Kodak, five thousand 

dollars and for paper to 3M. 

BY MR. PINCUS: 

Q In all, could you tell us if it was roughlj 

in the neighborhood of forty thousand dollars that was 
spent between September 26th and October 18 for film and 

paper? 

THE COURT: Somebody else testified to 
something about forty thousand dollars for paper. 
MR. PINCUS: That was a previous witness, 

your Honor. 

THE COURT: For paper. 

MR. PINCUS: She testified it was only for 
paper, your Honor. 

THE COURT: You see, what bothers me, 

Mr. Plncus, these are general statements not tied 
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up with whether the film wae just coming in or 
whether it was payment for film already used a month 

ago. It is floating around. 

MR. FRIEDMAN: Again, whatever it is used 
for, I do not know what that has to do with the 

indictment, your Honor. 

THE COURT: With what? 

MR. FRIEDMAN: With the indictment, your 
Honor, with this case. 

THE COURT What it has to do with, as I see 
it, what Mr. Pincus wants to show is that 
Miss Nieman does not know what she is talking about 
MR. PINCUS: That is correct, your Honor. 

THE COURT: That is up to the jury. 

MR. PINCUS: And some other witnesses. 

THE COURT: The jury are here and they will 
be able to say one way or the other whether they 
believe these people, so we will let it go at that. 
THE WITNESS: It is approximately that. 

THE COURT: For both paper and film? 

THE WITNESS: Yes. 

BY MR. PINCUS: 

0 These checks were not a partial payment. 


these were complete payments? 


r 
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I do not know sir, I have no way of knowing. 
THE COURT: I think you have passed the 


number three mark. 


MR. PINCUS: Just one last question, your 


Honor. 


Q Were any checks during the period of time that 

you audited made out for cash or to either of these 
defendants for expenses? 

THE COURT: That question has already been 
answered, but we will let it be asked again. 

0 Were there any checks during the period of 

time of your audit that went to either of the two individual 
defendants or for cash? 

A Petty cash, if you are categorizing it that 


way. 


Q 

A 

October 26, 
0 

A 


No, larger sums. 

Just one check was mada out to cash on 
eighteen hundred dollars. 

We know what that was for. Anything else? 
No, sir. 


THE COURT: Do you have any redirect? 
MR. FRIEDMAN: Your Honor, I have cross 


examination. 


r* 


THE COURT: Yea, cross-examination. 
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12 


13 
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14 

follows 

15 


16 


17 


18 


19 


20 


21 


22 

•f 

23 


24 


25 


MR. FRIEDMAN: May I have this marked for 
identification? 

THE CLERK: Government Exhibit 72 marked for 
identification, document dated 10/31/72, marked 
Government Exhibit 72 for identification. 

(Go marked.) 

(continued on next page) 
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CROSS -SXAMI W ATI 0*1 


BY MR. FRIEDMAN: 


g :\z. Gallo, what vaj the $1,30 > chea for ’r. 

Pine us asked you about? 

A It was a check trade out on the 26 th of October. 

I have a foot-note on it, $1,300 in cash. 1'he net payroll 
for the week ending October 26th amounted to $2,1 j 3.0 5, and 
a notation vau, made in the checkbook on 10/26, the payroll 
check $2,153.0 3, and the $1,800 check dated )ctober 26th 
was narked payroll on the stub portion of the check and 
according to this Mr. Seninara used it for payroll. 

} //hat do you mean according to Mr. Seninara? 

A We asked. 

You asked Mr. Seninara and he told you? 

A Yes. 

■j iiid you check the endorsement on that check? 

A Yes, it was cashed. 

j Who cashed it? 

A I believe he had endorsed it. 

g Mr. Seminars endorsed it? 

A Yes. 

Q When you testified Mr. Gallo, that it was for 

payroll, did you base the statement that it was for payroll 
on what Mr. Seminars told you, is that right? 
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A Well, one other point here. There is no 

evidence from the records provided that any of the checks 
#9 88 to 1019 ever cleared the bank. In other words -- may 
I elaborate on it? 

q Yes, please do. When ever I ask you a question 

and I cut you off I would like you to elaborate, I am sorry. 

A Apparently the system the sorporation used was 

that they would issue a series of checks for the payroll and 
then to enter the one amount in the check disbursement 
journal. 

Q Let us get back to the $1,800 check you have 

testified was used for payroll. I would like to pinpoint 
what you base the statement that the $1,800 check was used 
for payroll. 

A These checks 9 88 to 1019 were payroll checks, 

that is how they had been indicated in the books. 

q was the $1,800 check that was endorsed by Mr. 

Seminars payable to cash? 

A Yes. 

q So in large part you are basing it on the fact 

Mr. Seminara told you that check went to payroll? 

A Mo, these checks I mentioned never cleared the 

bank so that it seemed logical that some of that money could 


25 


have been used for payroll checks. 
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I am not asking you to gue3S now on what the 


money was used for. I am asking you to tell us what you base 


that statement on? 


That was the basis of the statemeT.t. 


T’in COURT: Did the <U , C33 check clvar the bank? 


THD WITNESS: Yes. Hut those other payroll check 


did not clear. 


THE COURT: Dut the. $1,30 3 check did clear. 


THE WITNESS: Yes, 


Mr. SemAnara told you this $1,800 check was for 


payroll, is that right? 


Yes. 


MR. RIVERS: I think his own witness testified 


the $1,300 went for payroll. 


the COURT: I do not recall that testimony at al. 


MR. FRIEDMAN: The jury can decide whether they 


recall the testimony or not. 


Mr. Gallo, I would like to ask you if you know 


who engaged you to do this audit? 


Mr. Setninara. 


Do you know if Mr. Seminar® had any other accoun 


prepare an audit before you? 


lo, air. 


Where were the documents you looked at? 
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A Brought to our office. 

q iJho brought to your office? 

A Mr. Seminara. 

3 When did he do that? 

\ I would gue 33 that was approximately 10 dayu 

before this report was made out. 

2 What is the date? 

A I would guess somewhere around March 10 or so. 

q March 19 what year? 

A 1974. 

q March 10, 1974? how, at that time did Mr. 

Seminara tell you about all the bank accounts that Foto 

Factory Limited had in 19 7 3? 

A Yes, he brought the statements in of whatever 

had. 

3 What banks did he bring in statenenta for? 

A The five. Do youwant me to repeat them, the 

five I mentioned, Franklin National Bank, Special Tax Accoun 
Chase Manhattan Bank, the National Bank of North America, 
the First National City Bank, the Bank of Delaware and the 
reaular Franklin National Bank that moat of the activity was 


j Did Mr. Seminara tall you they had -- that 

Foto Factory Limited had bank accounts in California? 


r 










1 
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2 

A 

.'Jo. 

3 

.) 

r>ic he tell you they ever had bank, accounts in 

4 ; 

California, 

Foto Factory bir i ted? 

5 

A 

io • j i r • 

6 

J 

bid he ever tell vou they s ad bank. accounts in 

7 

Cali fomi a? 


8 

.' t 

lo, dir. 

9 


v/ the /av, .lid ’r. .ler Inara have you exanir.e 

10 

hiw personal 

checking or ban’- accounts? 

11 

A 

lo, sir. 

12 

} 

.low about 1r. bent? 

13 

A 

Jo, sir. 

14 

9 

jo vou know if t^ay had any personal checking 

15 

acccuntd or 

savings accounts? 

16 

A 

4 0, alt. 

17 

Q 

lo that vas not part of your inquiry? 

18 

\ 

Jo, sir. 

19 


Tf they in fact existed, is that right? 

20 

2 V 

That is right. 

21 

J 

'/ho naid you for your services, dir? 

22 

z'> 

.‘r. Serinara. 

23 

J 

!;ive you done any «ork for a conpany called 

24 

T Jni- r oto? 


25 

A 

lo, nir. 


r'■ ' 
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1 

Q 

How about CDS Laboratories? 

• 

2 i 

A 

No, sir. 


o 

4 

n 

I would like to ask ir. GMlo, you are a 


5 i 

Certified Public Accountant, is that right? 


u ! 

c 

A 

Yes. 


o , 

7 

2 

How long have vou been a Certified Public 


' 1 

a 

Accountant? 



* • 

Q 1 

A 

1962. 




Would you please tell the ladies and 


10 s 




ii ! 

gentlemen of 

the jury generally the cocuments that you did 


look at, that 

were furnished to you by -lr. Seuinara, what 


12 ; 





type of documents? 


13 



• 

14 

A 

Well, they were the corporation's cash 


receipts and 

cash disbursements. ( ash receipts is basically 


15 





what ij coning in and ca^d. diisbursen^nts is basically what id 


16 




17 

going out. There were tr.e bank statements with the cancelled 


checks. There were individual payroll sheets, that i3 each 


18 





individual employee has a sheet of their own. There were. 


19 

as I recall, 

a group of files with paid bills. 


20 

1 a 

Any further bills or invoices? 


21 

A 

In voi ces. 


22 


'•.H. RIVERS: I would like to apologize but I 


23 

would 

ask your Honor if I rAoht come to the sidebar? 


24 


THE COURT: All right. 

• 

25 
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(The following took place at the sidebar.) 

MR. RIVERS: Your Honor, Mr. Frieum.un is 
doing something that he knows is wrong. 

THE COURT: ’fhat is that? 

MR. RIVER'S: The crand jury minutes bear out 
the fact that there was only check paid to cash. 

And that check paid to cash was cashed for $1,800 for 
a payroll. She said that in the grand jury. And he 
knows that this exists. Yet he wants to leave the 
jury with the impression that somebody aet the $1,300. 
She said it again throughout and he knows this to be 

a fact. 

MR. FRIEDMAN: Your Honor, that is not — again 

they are miastatinq the record. 

MR. RIVERS: I am misstating? Here is the 

record right here. 

THE COURT: I didn't hear your statement. 

MR. FRIEDMAN: I am indicating — I would like 
to put on the record that the defendants again are 

misstating the record. 

THE COURT: Who's misstating? 

MR. FRIF.DMA.'I: These two gentlemen. I am 
attempting to find out about the $1,800 check. And 
this witness -- I was probing his information with 
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raspact to the — 

THE COURT: What ypu are saying is they are 
giving you a falsa motive? Is that it? 

MR. FRIEDMAN: Absolutely. 

MR. RIVERS: He's saying this man took money 

when — 

THE COURT: No. He wants to know what it is. 
What he really is asking is did they have any money 
in the savings account or personal account? 

MR. RIVERS: I'm not talking about that. I am 
talking about the question about the $1,800 cash. 

THE COURT: I think he has a right to ask it. 
MR. RIVERS: May I inquire of the U.S. Attorney 
whether Miss Nieman is still in the building? 

MR. FRIEDMAN: Miss Nieman is avilable for 
subpoena as well as everybody else. 

THE COURT: Come on, let's not waste any time. 
(End of sidebar.) 

Q 1 believe I asked you when you referred to the 

bills if they werein fact invoiced? 

A Invoiced, yes. 

q I see. Did you do a reconciliation of the 

banks' statements? 

A No, sir. We traced. 

t' 
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■j Will you please tell the ladles and gentlemen | 

>f the jury what a bank reconciliation is in the practice of 


accounting? 

A A bank reconciliation basically is a reconcili¬ 

ation between the books of the account and the bank. It 
reconciles their balance with the corporate book balance, 
taking into accoun': outstanding checks or deposits. 

j None was done in this case? 

A Jo. The reason it wasn't done is because of 

the nature of the -- this audit was not to deternlne the 
financial condition as of agiven period, but basically to 
trace the deposits from certain accounts into other accounts 
and then to trace the disbursements from those accounts. 

rj I see. 

A So it had no value really. 

j Well, do you know the financial condition of 

the Foto Factory Limited on September 15, 1973, based on 
the work that you did? 


in trouble. 


BAsed on the work that we did, I knew they wen 


Financial trouble? 


Y ft j • 

They had a lot of bills? 

Well, from the way the bank accounts were 
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that was written during that period of time? 


A Yea. 

Q How do you know that you examined each and 

every check during that period cf time if you didn't do the 
hank reconciliation? If you can explain that. 

A When the bank senda the statement, they send 

the cancelled hecks along with it. And it waa those 
cancelled checks that we had looked at and examined. 

Q Well, how do you know that all of the can¬ 

celled checks you looked at were the only cancelled checks 
written during that period of time? 

A We had the checkbook. 

0 Whose checkbook? 

A The Corporate checkbook that Mr. Seminars had 

given — the check stubs. Let's put it that way. 

Q Did you compare those cancelled checks with 

the bank statements to determine if each check that appeared 
on the bank statements , that you had the cancelled checks? 

A Yea. Yes. 

0 Did that? 

A Yes. 

g Did you find any checks missing at all? 

A Just some payroll checks. 

g Mr. GAllo, did you find any checks missing at 

r r. > 


I 
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2 

3 

4 

5 


6 


8 




9 

10 

11 

12 


13 

14 

15 

16 

17 ! 

18 ! 

19 

20 I 

21 1 ] 
22 

23 

24 

25 


all? 

A Yea. 

0 How many did they amount to? 

A I don't have the exact amount. 

2 Can you give us an estimation, please? 

A I don't have it in my report. I would have to 

go back to my worksheet. I simply don't have it. 

j Well, would you want to approximate? Or don't 

you recall? 

A I really don't recall. I do recall the payroll, 

checks were under $150. Between $150 and $200. 

2 How about the other checks? 

A I really don't recall the other checks. 

2 Were you able to determine the amount of money 

of the other checks that were missing? 

A I have to go back on ray worksheet. I simply 

don't know. 

2 low, are you familiar with a practical whereby 

a corporation will siphon corporate funds off for personal 

i. 

uses? Are you generally familiar with that being done from 
time to tine? 

A Yes. 

q Mow, with respect to your audit, what steps 

did you take? What investigation and what audit did you 
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conduct to determine if anyone had siphoned off corporate 
funds? 

MR. RIVERS: Your Honor, first we have to 
establish whether or not he believed that to be so or 

whether it was not so. 

THE COURT: 1 think that as an examiner he 
would make such an examination to determine that, 
wouldn't you? 

MR. RIVliPS: That’s my next question. Hid he 
rake such a determination, 
j Hid you make such a determination? 

A You couldnot. 

THil COURT: You could not? 

Till: WITNESS: You could not. 

THE COURT: Why? 

THE WITNESS: You could make it from the point 
of view of any monies being siphoned off, going out 
of the corporation. dut you have no way of — and we 
had no way of knowing whether all the deposi ts were 
put in. 

3 I see. 

A The audit that we had made was basically taking 

the deposits and transferring then from one account to 
another account. So there was no way of knowing whether all 

r ' • • 
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the deposits were made. Only to vne fact that the deposits 
that were made were traced into the regular accounts and then 


went out. 


So in answer to your question — 

.puy cot] qT: you're talking about non-cash 

deposits? You can determine non-cash deposits, can’t 

you? Checks? 

T’lr. WIT JUGS: How? jon-cash? 

Till: COURT: lo. Checks that were deposited. 

\ 

Can’t you determine whether they were deposited in 
the account? noesn’t the hank account show you that? 
THC WITNESS: That’s all it shows. 

THG COURT: Yes. Well# you said you couldn t 


che ck, 


TH2 WIIVJUSS: What I meant -- 

lii2 COURT: You can check from the statement, 
can you not, as to what has been put in? 

TIU: WITNESS: Yes. llut what I meant was that 
you can’t check anything beyond that. There is no 
source documents to check what the total receipts 
would have been. 

3 Well, did anybody ask you to look at the 

documents, make a determination as to whether funds had been 
siphoned from the corporation for anybody’s personal use? 


r 









Gallo-crosa/Friedman 


1403 


Did anybody make that request? 

A Not specifically. Not specifically. 

q Are you familiar with what a fictitious payee 

is? Are you familiar with that accounting principle? 

A Yea. 

o What is a fictitious payee? 

A A fictitious payee is where checks are made 

out to somebody who is a fictitious person and deposited in 
their accounts. 

q X see. Did you conduct an examination of the 

Foto Factory — 

THE COURT: Well, no. 

j (Continuing) — Foto Factory checks to de¬ 

termine -- 

THE COURT: Now, wait a minute. Is there 
going to be some subsequent evidence? 

MR. FRIEDMAN: I am asking him, your Honor, 
what sttjps he took in connection with this audit. 

I would just like the jury to find out what he did do 
and what he didn't do. 

THE COURT: Well, I thinkyou know what I mean. 
I don't want to leave any inference here unless 
actually you have some evidence to support it. 

MR, FRIEDMAN: I am asking this witness that 
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21 

22 

23 

24 

25 


question for ths limited purpose of his testifying 
as to what steps he took and what steps he didn't take 
It goes to the competency of his audit and nothing 

else. 

MR. PINCUS: I object, your Honor, because 
there are innuendos — 

Tins COURT: Mo. I took care of that. I an 
going to permit him to ask the question. This is 
the nature of his audit, whether he actually made the 
examination to determine whether there has been any 
flow of the corporate assets to illegitimate sources. 

Do you know whether you made such an exaainatia 
THE WITNESS: Mo, nothing like that, your Honor 
THE COURT: I should say at this time, Mr. 
Friedman, that I think when an $1,800 payroll check 
that you asked about — there was some evidence that 
there was a payroll check. 

MR. FRIEDMAN: Your Honor, I don't know if that 
evidence was brought out in this trial or not. 

THE COURT: Anyway, if there was such testimony 
in all fairness I want the jury to know it. 

MR. FRIEDMAN: I stand corrected. If Mrs. 
Nieman so testified before this Court — 

THE COURT: I don't know whether she did or 
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not. But apparently aha testified someplace to that 


effect. 

All right, next. 

Don't shake your head. 

MR. RIVERS: I say — 

THE COURT: No pantomime. I don't want any¬ 
thing here. I have taken care of the situation. Now, 
let it be. Let it rest in peace. 

Q Mr. Gallo, are you aware of any deposits being 

made in the National Bank of North America by Foto Factory 
Limited in October of 1973? 

A National Bank of North America? 

Q Yes. 


Q Are you aware of any debit memos being put on 

the Foto Factory Limited account by the National Bank of 
North America in October of 1973? 

THE COURT: You know , I just want to keep the 
jury straight that I thought that Mr. Kraics 
testified that there was a deposit made in the 
National Bank of North America in October. What is 
it, October 17 or one of those dates? 

MR. FRIEDMAN: Yea. We are getting to that. 


your Honor, if I may ask 
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JB 5/2pa 


q What Mr. Rivera asked you is if Didn’t 

Mr. Rivera aak you if there were deposit* in the National 
Bank of North America, and you answered you weren’t there 

in October ’73? 

MR. RIVERS: I object to this. I did not 
ask that question. I asked about September. When 
was the first time deposits were made? Because 
according to the young lady who testified, no 
deposits were made in the North America bank until 

October of '73. 

THE COURT: Right. 

MR. FRIEDMAN: Can the witness answer? 

THE COURT: All right. 

THF WITNESS: I an sorry. 
q On direct examination, Mr. Gallo, did you 

testify that there were no deposits made in connection 
with the National Bank of North America in October '73? 

A Tes, I did, but I see that my — 

q I see. 

A I see that— No. Now, reading the report 

that I have, there were no bank statements for October. 

q So the information that you were giving then 

was incomplete with respect to the National Bank of North 
America in October? T — 
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A Yes. 

q How many are there, sir? 


1414 


A 

Q 


1973? 


Seven. 

Now, are there also debit memos in October of 


A Yes, sir. 

Q Now, what information— What source of 

documents did you not receive from Mr. Seminars with respect 
to the First National City Bank account for the relevant 
period of time, September 15th to October 31st? 

A First National City Bank, the bank statement, 

we had October — we had September. We did not have October. 

q You didn't have the October bank statement for 

the First National City Bank? 

A Yes. 

q October of 1973? 

A That's right. 

q What else didn't you have? 

A We had the cash receipts for September, but we 


did not— The cash receipts that were recorded in the 
corporate books, we had for September. We did not have for 

October. 


Q 


jfith respect to — I'm sorry. Were you going 
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to say something else? 

A I was going to go to disbursements recorded 

in ths corporate books. They were recorded both in September 
and October. And the check stubs, we did not have for Sep¬ 
tember or October. 

q For the First national City bank accounts? 

A Right. 

q September and October '73 you didn't have the 


check stubs? 


A That's right. 

q I would like to direct your attention to Chase 

Manhattan Bank document. Could you tell us what you didn't 
have in the relevant period of time jith respect to the 
Chase Manhattan Bank documents in September 15th to October 


31st? 


A Chase Manhattan Bank, we had the bank state¬ 

ment from September and October. He had the receipts record¬ 
ed in the corporate bocks for September, but not in October. 

We had the cash disbursements recorded in the 
corporate books for September and October, and we had the 

check book stubs for Septesiber and October. 

0 Nos, did you conduct any investigation in 

order to determine if the invoices that you examined were 
bona fide invoices? That is, they were legitimate invoices? 


r ' * 
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A Which invoices were you referring to? 

q Any of the invoices that you looked at. 

A Ho. They were simply on the coopany that 

would appear to be the company invoices. 

q So you took the invoice at face value, that 

they were legitimatej is that correct? 

A Yes, sir. 

q Now, Mr. Gallo, you testified about several 

debits on the— 

THE COURT: When you talk about invoices at 
face value, are they the invoices representing the 
purchases? 

THE WITNESS: Supplies. 

THE COURT: Of film and paper, etc.? 

THE WITNESS: Yes, sir. 

THE COURT: Well, you also have checks for 
payments out? 

THE WITNESS: Yes. But in answer to his 

question, I have checks. 

THE COURT: You have checks and invoices? 
THE WITNESS: I had checks and I had some 
invoices, and I did not have other invoices. 

in other words, what I am saying, I didn't 
invoice for every single check that was 

C * 


have an 
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issued. 


q Now, Mr. Gallo, you testified, I believe, 

that there were a series of debits for one of the bank 
accounts. I believe Mr. Rivers asked you about debits. 

Now, what I would like to ask you is to 
explain, if you are aware, the various types of debits that 
a bank would qive a company like Foto Factory, Ltd. in 

connection with its checkinq account. 

In other words, what are same of the 

A Well, debit memos? 

q Yes. Debits in general. What are seme of 

the debits that a bank could give to a company that had a 
credit card account, a merchant account, with that bank. 

A Well, if they had credited the account and 

that the particular credit had not been good, had bounced— 
checks bounced or whatever—they would debit the account. 

q So if Foto Factory wrote out a check and it 

was returned, that would be a debit? 

A Yes. 

Q ny the way, what does "R" stand for on a bank 

statement next to a number? What does it usually stand for? 

A ■Returned." 

q Returned. I see. So the debit, that you 

were talking about, they could have been for returned check. 
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They could have been for charqe-backs? They could have been 

for-- what else, if anything? 

A Well, if the deposits that they had made 

if there were any checks that had cone back for whatever 
nurpose, insufficient funds, they would have charged the 

account and put throuqh a debit mono. 

o how, do you know what the code was for a charge 

back with the First National City dank? 

A T don't recall offhand, sir. 

o Do you know what the code was for the Chase 

Manhattan Hank for a chargeback? 

A No, I don't recall. 

0 now about the National Hank of North America? 

A I really don't recall the specific It could 

be "DM"; it could be "R.' 

o Could it be "A" or any other designation? 

A Generally a debit nemo is — it's on a debit 

nemo, and they send the information along with a separate 


3lip. 


p I see. Now, did Mr. Seminara ever tell you 

that between September 21st and October 17th, 1973, that he 
caused Foto Factory, Ltd. to deposit over $70,000 in $9.95 

charges in the Chase Manhattan bank? 

A No, sir, I don't recall anything like that. 


> 


/ 
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Q Pardon ne? 

A I don't recall any statement like that. 

'i Did ”r. Seminars ever toll von that he hel.ou 

cause over O r iC> ,000 in 00.30 c!iarae;s to Ho put into the 
'•'i r ;t National City hank? 

\ in , sir, I don’t recall any state vnt like 


ti IS t . 


' *r.d did *r. "'rdnara toll you t iat ne super 

vis^d and di rooted over .77,.130 in V».)j choraos to He out in 
the 'Jatinn.nl "a.nf. of !crth. 'rerica hotveen lOTatemher 21st 
anu October 171 h , 1071? 

1 jo statement like that to ae. 

•*:». rttldlVi.A J: Thank von. *r. Gallo. T have 


no further 'mentions. 


?n T cxjRV: All ri'iht. Any redirect? 


PT.DI’UICT GX.V^7’TA? T " i 

-Y ’p, : 

o You say vou conducted an audit: i3 that right? 

a v ea, sir. 

" 'nd '!r. Ceminara as-:od you to conduct .an audit; 

is that correct? 

T. V ('S . 

o And an audit means to compare tne amount of 

money that comes into the company and the amount of money 

r ' 
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that goes out, and make a determination of what was used? 

A No. 

q What does it mean? 

A Depends on what type of audit you're talking 

about. If you’re talking about a certified audit, that 
has specific connotations with independent verification and 

confirmation from outside sources. 

If you're talking about an audit for a specificj 

purpose for a soecific period, then there are certain limita 
tions that you have, and the limitations that you have have 
to be spelled out in your report, which is what we did. 

What I am 3 aying is that on audits of this 
type was a limited audit in which we were tracing, searching 
certain types of deposits from one account to another account 

It was not a certified audit. 

THE COURT: It is not a certified audit? 

THE WITNESS: No, sir, it is not a certified 

audit. 

q Now, let me ask you this: You say in the 

First National City account you didn't have the checking 
account for the month of— you didn't have the statement, 
the bank statement for the month of September? 

A That's right. Wait a minute. Let me check 

again. 
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First National City. First National City, 


we have the statement for September, but not October. 

O But your audit was for the month of —— was 

September 15, 1973, until October 31st of 1973? is that 


right? 

A That's riqht. 

Q So that the bank statement that you received 

for October, you received in November, the 1st of November? 

A No, we didn't have that. 

Q But I said you would receive it in the ordinary 

course of banking in the next month? 

A You normally would. 

MR. FRIEDMAN: I object. I believe he testi¬ 
fied they prepared the audit in '74. 

THE COURT: Yes. 

MR. RIVERS: I understand. That is not my 
point. That is certainly not my point. I understand 
the testimony clearly. 

THE COURT: Well, let's not take too much time 


unless the point is a valuable one or it is relevant. 

Now, there’s been a great deal of time that 
has been taken already on this audit. I wish you 
would limit yourself to what i3 relevant. 

MR. RIVERS: I am trying to do that. 

r ■ ' 

(Continued on the next page.) 
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Gallo-redirect/Rivers 

q Now, did you have the checkbook for that? 

A Pirst National City? 

q Yes. 

THE COURTs I think his testimony — he 

testified to a lot of that. 

Didn't you say you had the check stub book? 

THE WITNESS* Not that baNk. 

THE COURT* First — 

THE WITNESS* First National City. 
q was there a checkbook for the First National 


A 

Q 

A 


City? 

Checkbook, you say? 

Yes. In other words, is the 
There had to be a checkbook that had — if 

there were checks issued. 

q Yes. But there — was there a working account 

at the Franklin National Bank? 

A A working account? 

q Yea. Regular account at the Franklin national? 

A Sure. 

o Is that the account you made the audit on to 

determine the income of the company? 

A That was not our purpose in making the audit 

to determine the income of the company. 


I 
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1 1 

2 Gallo-redirect/Rivers 

• 

2 ! 

q Let's get to the number issue. We tal>ed 


3 ! 

about siphoned monies. Is there any indication in the 


4 

statement at all that this company had siphoned money? 


5 j 

A Mo sir, I didn't see anything. 


6 

q Were the individual siphon money? 


7 1 

A No. 


8 ! 

O Can you say — can you give us an opinion with 


9 ! 

i 

a fair degree of accounting certainty as to whether or not 


10 

the principals of this company siphoned money? 


11 

MR. FRIEDMAN: Objection, vour Honor. He's 


12 i 

already testified that he didn't — 


19 

THE COURT* Sustained. 

• 

i -J 

14 

MR. FRIEDMAN* — take any steps to make that 


15 

determination. 


16 

MR. RIVERS: I am asking if you can give an 


17 

opinion? 


18 

THE COURT* No, he cannot. Objection sustained 


19 

Proceed. VJe are not **— 


20 

MR. RIVERS* As to whether or not he can give 


21 

an opinion. 


22 

THE COURT* All right. 


23 

MR. RIVERS* I have no further questions. If 


24 

I can't ask him — 

• 

25 

THE COURT* Don't get — 

r • 
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MR. RIVERS* If I cannot ask him whether he 
can give an opinion, and that'* objectionable, then 
I have no further questions. 

THE COURT* I don't care whether you have or 

not. 

Didn't you already testify that you never made 
an audit for that purpose to determine — 

■pot WITNESS * Not a Certified Audit. It was 

not a Certified Audit. 

THE COURT* For the purpose of whether the 
officers siphoned any funds out of the company. 

THE WITNESS* No. We just traced the receipts. 
THE COURT* You said you never made an audit 
for that purpose, right? 

THE WITNESS* Right. 

THE COURT* All right. 

MR. RIVERS* I ax' precluded from asking whether 

he can give an opinion? 

THE COURT* You are precluded. You've got a 

ruling. That is final. 

MR. RIVERS* Now, I — 

THE COURT* Don't argue, you have an exception. 

Please sit down. 

MR. PINCUS* One question. 
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T 


REDIRECT EXAMINATION 


Q/ MR. PINCUS t 


Q Mr. Gallo, you were asked by Mr. Friedman 

about something regarding the S70,000 worth of deposits that 
were made into the bank; isn't that so? Just a few moments 
ago? 

THE COURT; ’.Thich bank? I think you — I think 
he did testify — I think he talked about — wasn't 

it the First National? 

No. It must have been the Chase Manhattan. 

MR. PIHCUSs Yes. I believe he asked if 
S70,000 was deposited. Yes. 

0 Now, with respect to those deposits, was there 

anything in your audit to indicate what those deposits were 
made up of? 

A vrhich bank accounts? 

THE COURT: Chase Manhattan, 
p Chase Manhattan Bank. 

A Chase Manhattan Bank. My understanding of the 

Chase Manhattan was that those were from credit cards. I 


have no — 


My question — 

The composition of it? 
Right. 


r - 
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3 ; 

4 

5 I 

6 


A No air. 

Q Did they say specifically for what offer was 

it? The general credit card business that this ccopar.y did 
that went into that deposit or those deposits? 

A In the Chase it was the credit card business 


8 


as far as I — 

0 All the credit cards? 

A Yes. 


11 

12 


13 J 

14 

15 j 

16 

i 

17 

18 

19 j 

20 i 
, 

22 1 

| 

23 

24 | 


MR. PINCUS: Thank you. No further questions. 

MR. FRIEDMAN* No questions, your Honor. 

MR. RIVERS* May I ask one further question? 
REDIRECT EXAMINATION 
BY MR. RIVERS* 

Q Did you find in the National City Bank other 

checks other than checks payable to the First National City 
Bank? 

A First National City? 

Q Yes. 

A All the checks were issued from the First 

National City went to the Franklin or the National Bank of 
North America. 

0 Payable to the bank itself? 

A 


25 


Q 


Yes. 

Now, in regard to Chase — 
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2 ! 

A 

Franklin National. National Bank of North 

3 ! 

America. Dank of Delaware. That'3 all, sir. 

4 

0 

First National City, all the checks were issued 

5 i 

to the Dank 

of North America? 

6 

A 

ves sir. 

l 1 

n 

And to the — 

8 1 

A 

The Dank of Delaware, Bank of Delaware. 

9 11 

n 

Dank of Delaware? 

1° 

A 

National Bank of North America. 

11 | 

n 

So all of these two banks were used? The 

12 

checking account was used to deposit in a working account 

13 ! 

other than 

the Bank of Delaware? 

14 

A 

Ves. 

15 


And the working account was — 

16 

A 

Franklin. 

17 


Franklin National? 

18 

A 

Ves. 

19 

0 

Vou had all the check stubs for the Franklin 

20 

National? 


21 

A 

Yes. 

22 

0 

And you conpared all the checks to the check 

23 

stubs for 

the Franklin National? 

24 


THE COURT: V7e went over that. 

25 


THE WITNESS* Ves sir. 
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1 

MR. RIVERS: Your Honor, I didn't want to 
leave the jury with the impression 

the COURT: I want to get this case done with. 

I have to — as the presiding Judge here, I have to 
say there must not be constant rej>etition and 
accumulation. 

MR. RIVERS: I an not talking about constant 
repetition. 

THE COURT: All right. 

MR. RIVERS: May I see the Judge after the 
jury leaves? 

THE COURT: You certainly will. 

All right, we will start promptly at 9:30. 

(Whereupon, the jury retired from the courtroom.) 

THE COURT: All right. 

MR. RIVERS: At this time I nove for a mistrial 
based upon the fact that I have been precluded during 

the entire day — 

THE COURT: Mo. 

MR. RIVERS: — especially — 

THE COURT: You have not been precluded for the 

entire day. 

MR. RIVERS: Eet me finish. 

THE COURT: VJe are going to have the facta and 


r • 









1429 


v* are going to bs factual and not repetitious. 

MR. RIVERS* K**y I finish? 

THE COURT* All right. 

MR. RIVERS* With regard to prasanting ay 
case, tha jury is left with tha impression based upon 
the testimony by tha last witness that there was 
attempts or there could have been attempts to siphon 
off funds, when in essence the witness* testimony was 
every bank account, other than the Franklin Natir- 
Bank, was a receiving bank. 

In addition, counsel — that la, the 08 Attorney 
leaves tho jury with the lwr>’ i^ation that there was 
sens attempts here on the part of the principals 
of this corporation to siphon off $1800 in cash, which 
$1800 was not used for payroll. Or there was — 

Mr. Seminars said — I couldn't clear that up because 

I couldn't ask any — 

(Continued on next page) 


DDS fls. 19 


r *”■* 








(The following continued to be heard in the 

absence of the jury.) 

THE COURT* Well, that is just — 

MR. RIVERS* At this point, your Honor, I am 

i 

at a loss, with all due respect, to continue to 

defend this nan at this point. 

THE COURT: Well, let me say, Mr. Risers, that 
your characterization is just inaccurate and it is 
unfair, and it is not in accordance with the facts. 

Now what actually happened is we asked this 
man whether he made the determination for siphoning 
off and that is all. I do not think at any time it 
would prevent you from asking whether or not there was 

any indication of siphoning. 

Now, in addition to that, as far as the $1800 
check was concerned, although there was no evidence 
in here that it was for payroll, I had glanced at the 
Grand Jury minutes and I corrected the jury definitely 
that there was evidence that this $1800 was the payrol 
Now, you can't ask a man to give an opinion as 
to whether or not there was siphoning or not when he 
admits in advance that he never made an audit for thal 


purpose. 


What I am not going to let you do, Mr. Rivers, 
is give a wrong impression to the jury. I not 










1431 
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2 going to let Mr. Friedman do it either. 

Whan you get an adverse ruling# you get up and 
cry to the sky as though it was an erroneous rulinq. 

And that is unfair. 

MR. RIVERS* I am sorry# Judge. 

THE COURT* You have got to take my ruling. 

And you will have your remedy in the Court of Appeals. 

MR. RIVERS* That is exactly — 

THE COURT* How, that is exactly what you are 
asking for and I am giving it to you. And you have it 
But don't try to clutter up this trial with what I 
think is dust in the air. 

Now, I have tried many cases and no one is goin< 
to be unfair in the trial of this case. You are not. 
Mr. Pincus is not. And Mr. Friedman is not. That is 
the final statement. 

MR. RIVERS: With all due respect to the Court 
I except to the Court's statement — 

THE COURT* All right# I know all about it. 

This is all very dramatic. But it is not going to 
change my approach. I am going to call it as I see it. 

I went out of my way to make it clear to the 
jury that the $1800 — that there was evidence that 
it was a payroll. 

MR. FRIEDMAN* I think you went very far out of 


i -> 







your way — 

THE COURT* In addition t-» that. 

MR. RIVERS* You would not have to — 

THE COURT* Wait a minute — 

MR. RIVERS* — if he wasn't misleading the 
jury. He knew it was payroll. 

THE COURT* Well, you don't want ray opinion 
I am sure as to efforts to mislead the jury as to 
anyone here. But I will say this, that I can't let 
you ask a man to give an opinion when he admits he 
never made an audit for the purpose of ascertaining 
whether there is any siphoning out. Now, this was a 
big hullabaloo about nothing. You have your remedy. 

(Thereupon at 5*05 o'clock p.ra. an adjournment 
was taken to Tuesday, July 8, 1975 at 9*30 o'clock a.m^ 
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STATE OF NEW YORK) <,<, 

COUNTY OF NASSAU ) ' 

BEN ATUAHENE , being duly sworn, deposes and says that 
deponent is over the age of 18 years, is not a party of the 
action and resides at Brooklyn, New York. 

That on the 14th day of November, 1975, deponent served 
two copies of appellant's brief on appeal and one copy of appendix 
upon the U.S. Attorney's Office, Brooklyn, New York regarding 
the matter of PEOPLE v DOMINICK SEMINARA. 

Sworn to before me, 
this 14th day of November, 1975 
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